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I

This OA is directed against ;non.pay.ient of retinal
benefits to the applicant fro., the date he »as alloaed to
reti.^e voluntarily. The rel iefs prayed for in the OA are:

O, .TO ^^NondCbts .
'tSrhhyrbhlh lue to the applicant on the date ,

,  of his voluntary retiremsnt; and
. y -r j; the rcRspoi'idents to pay t nee,test @^  hh ph.anihhrihth Le of voluntary till the

payment is made.

2, Notice pas issued to the respondents »ho filed the.r
,-eply cpnltsting the appl ication and gr-ant of rel >ers prayeu

•  - ' foe. Heard the learned counsel for the parties and perused
the record of the case.

3. The unctroverted facts are , these. The applicant, on
selection, joined as Telephone Operator on 13,7.63 and

\
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- . 1 til l his voluntary retireirientcontinued with the ,cspond^nto t , t i

on 31.12.90. Hirno uorkin,, fell ill and regained under
nedical treatment from 1986 to 1989 during several spells.
The period from 1.9.86 to t.8.89. except 27 to 30.11.83, mas
regularised by grant of leave due to him. Copies of the
medical certificates filed by him to this effect are on

record. On recovery from illness, he 'submitted medical
fho pntire period, except 11 tocerti'fcates cover my ttm c^nti ie h

30.11.80. He «as i_ssued mith charge-memo for haviirg remained
on leave unauthorisedly. The disciplinary authority did not
find the charge substantiated in vie» of the explanation
submitted by the applicant and the proceedings mere dropped.
He gave notice for voluntary retirement on 30..1.90 • to be
effective from 31.7.90 but he «as not permitted to. retire
since the Cu was pending against him at that time. Wl'cn the

.• rxr rl'mioDed he was allowed to retire voluntarilyproceedings w«i cf oroppcu nc ao-'

on 31.12.90. Jfe preferred OA No.2309/92 against the order
treating the period of absence from 1.9.86 to 5.8.89 as dies
non. on which the Tribunal passed the order on 16.11.93 and
the oper-ative portion of the same reads as underi

(.,) the applicant shall be .granted lea-ve of the kind
in-, rnr the oeriod froiii 1.9.86 to 16.Ix.oo on tiiv.

is f S Medical certificates subnitUd by ^hi.
Th; required payments shall be made to him within a
period of 3 months from the date of this ordei .

Hi) ' The rpspondents shall consider the point raisedl;;\he r^^presentation dated 15.3.1991 and pass^^a
-peaking order thereon within a period ot 4 monti.o
from the date of communication of this oroer; ^nd

(•ni) Mo interest shall be payable on tne du-es for
the atorssdio perioo



(3)
\

4. The learned counsel for the applicant vehementV^gned

that In view of the Tribunal's judge-nent stated above, there

was no break in service and as such the applicant will be

deemed to have continued In his assignment till 31.12.90,-

when he was allowed to retire voluntari ly.

5. After hearing the rival contentions of the parties and

.  going through the records of the case, It Is clear that trie

applicant Is entitled to grant of pension, gratuity etu. The

learned counsel for the respondents fairly conceded that the

applicant is entitled to the retlral benefits but he opposed

the grant of Interest @ 18S, as there was no lapse .on the

part of the administration and the matter could not oe

decided since the said OA was preferred and decided only on
/

16.11.93. The applicant- was asked to suuLantiate his

averments made In the OA .to claim compounded rate or

Interest. In response'to this, he has produced a copy of the

registered letter sent by him on i6._8,92 enclosing tli^rewlth
Forms 5, 3, specimen signatures, partrlculars or height etc.,

passport sivs photographs of self and .wife and application

for commutation of pension. However, these were sent back to

him on 5.6.93 asking him to submit three copies eacl i uf,thtm

duly attested alongwlth notice for voluntary Retirement and

copy of reply received thereto. But since OA 2309/92 fileo

by the applicant was decided only 16.11.93 and more . details

in regard to pension papers were wanting as mentioned above,

the respondents could not have taken any action. The.

bonaflde of the respondents is not in question since they had

already sent the pension papers and wanted cerLaln othci

details from him. Again the apS'lT^ant has not been able to
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indicate as to whoifi and wiieri he sent the ouly conipletcQ

pension papers alongwith duly attested photographs and

specimen signatures.

<  ■ !

6. Direction (ii) of the TribunaVs order dated 16.ll.l93

was to consider the points raised raised , in the

representation dated 15.11.93 wiLhin four months . Annexures

R-'l S R"2 to the reply shows that the representation was

disposed of' on 16.1.95 and 10.4.95. It is cledt From tncSd

anncxures ttiat the applicant stood relieved from 31.12.90 oue

to pendency of DE launched against him for unauthorised

V, absence, the salary for the disputed period could not be

paid. After the proceedings were dropped and 'subsequent

orders of Tribunal received he was paid the Scilary for this
\

disputed period by cheque No.A"9?/419.. ario annual inuremenl

was also granted. DPC for 0TBP/8CR promotion did not

consider hiiii fit for promotion. Leave etc, has been decideo

accoi'ding to the direction of the Tribunal. 15 days leave

•  . fi'otri 10 to 24.4.80 has oeen Lrcateo as ci ies non. Tlicsc:

annexures also 'l i idicate that the period of leav'c i t oni 1.::j.85

V- to 16.11.38 had .been treated as admissible leave. The

continuity of the service gets, oisi upseo be.-, a use or c.. bi eak

from 10.4.30 to 24.4.80 since this period con Li iiued to be

treated as dies iion. No representation or appeul was

preferred against this order and no relief was prayeo for

regularisation of this period against any leave due nor is

ther's any or'dsr of any court abouL this period.

7. It seems no relief was .prayed for in OA iSS09,/92 decided

on 15.11.93 because that rel ief would have been barred by

limitation , in tlie ligfit ot the various judgements oi tlie

iion'bl e' Supreme Court. The appl^ant seems to have acquested
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.  rn this pej-iod since he never filed any /representa^i013/ or

•  appeal against the non-r'egal aris^ition of the period treated

as dies non icsulting break in the continuity of service. He

seeiiis to have reConailed to this position without raising any

howl or objection or -grievance and tiierefore he lias forfietsd
t

his right to Question its validity now. If i a situation like
I

this., ■ the ratio of judgeinent Om Prakash Shukl a vs. Apl esh

Kumar Gupta decided by a three-Member Sench of the Hon'ble

Supreme Court will hold good (AIR 1986 SC 1943). The

applicant is estopped fr-oni raising it now..

3. The matter has become complicated and the entire service

can be spilit up in two speljs,. from 13.7.63 to 9.4.80 and

'  o'ther from ̂ t5.4.'80 til] 31.12.90. .The -very .objecti've of long

service becomes disputed because of this break. The matter

is left to the discre-tion of the respondents to decide the

question of fixation of pension and gratuity on the basis of

the option exercised by the applicant, whether he would like,

to opt for pension for the period from 25.4.80 till 31.12.90,

which is more than 10 years, as per extant rules or for the

V  .period fom 13.7.63 to 9.4..80, which will be on the basis of

lower scale of pay but the period would' be longer, which is

approximately 17 .years arid the pension and gi~atuity would be

aomissible on a longer period. In the f i rst ' op t i on, the pay-

would be higher but the period would be less. The question

of adding fi-'s/e year-s will not ai'-ise because tie has not

co-mpleted 20 years of service in one spell and as such he can
V

not get tl ie benefit of-5 years for pui'-pose of fixation of

pension and- gi'atuity and he is barred -i'rom clai^iring th-e same.
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^'^''foi'tunate that tlvis point has^scaped the
attention of both the applicant and the respondents. At this

belated- stage, since he is estopped from raising the dispute
about the period from 10 to 21.4.80, he is given liberty to

exercise his option and the respondents will be free to fix

pens-ion on the basis of that option, host of the problems

!iavc orisen becduss of the inaction on the part of the

applicant and therefore there, is no justification for grant
or any interest since what amounts are due to him are not

clear. Even now, it wi^l be fixed on the basis of the option

is at liberty - to approach the

respondents for regularisation of the period declared as dies

non and the respondents will be free to decide the same and

adjust that period against any kind of 1eave due to him,

b-ince the applicant remained totally indolent, we can not

g-ive any direction on this in view of the judgement of

Hori'ble Supreme Court cited above.

10. With the above direction, the OA is partiy dl1 owed

t!ius disposed of but without any order

/gtv/

u j j^gh)
Meiribej- (A)

and


