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CENTRAL ADMINISTRATIVE TRIBUNAL 3\
PRINCIPAL BENCH: NEW OELHI \\//
Oehe NOo 565/55 Date of Decision: 13-1-199A

Hon'bls Shri N.V. Krishnan, Acting Chairmen

Mon'ble Smt. Lakshmi Swaminathan, Member (J)

Shri KeD. 'ripathi,

sf/c Shri B.L. Tripathi,

DAN ICS Officer \Retd.)

Ly-27, Pitsm Pura, .
Delhi. ....Appllcaﬁt

By Advoccate: Shri D.Re Gupta
Vs .

1. Union of India
thrcugh the Secrcteary,
Ministry of Home At fairs,
"North Block,New Delhi.

2. The Chief Secretary,

Govt. of NCT of Delhi
5 Sham Nath Marg,0elhi.

3. Commissioner of Sples Tax
Govt. of NCT of Delhi
Bikri Kar Bhawan, IP gstate,
New Delhi. see e RBSDDHdLﬂtS

By Advocates: Shri VSR Krishna

CROER
Hon'ble Smt. Lakshmi Swaminathan, Member(J)

The applicant, who retired as Deputy Commisc iuner of
Salestax on 30.6494, is zggrieved by the charge memo. dsted
29.6.94 issuad by respondent Ro.1 instituting a departmantel
act icn against him and withholding pagymants of retire:l benefits

including DCRG, leave encashment and commutation of pansiun
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By the memo. dated 29.6094, the applicant had been charged

for misconduct and misbshaviour under Rule 14 of tha CCS

(CCA) Rules,1965. (Annexure A-2)

2 The brief facts of the cass ars that the applicant,
who is a DANICS Of ficer,Grade I, retired as Deputy Commiss Lonel ,
Sales Tax from the office of Commissioner, Sales Tax ,08lhi
with effect from 30.6.94. Ouring the course of hic employment
under Delhi Administrztion he was sent on deputction as Genersl
Manager to Delhi State Civil Supplies Corporation Ltd.
to

(hereinafter referred/as DSCSC Ltd.) from 6587 tu 645486,
The statement of articles of charge framed age inst the
applicant relates to the dischargeof his duties in respect
of certain contracts he had sntered into for supply of Bhunz
Chana and Murmura while he was working in DSCSC Ltd. for supoly
to the Directorate of Social Welfare. Accordin; to him tre

of ficially
Chairman, DSCSC hadZPalled for ad explgnat,on regerding the
tenders etc. and after considering his explanaticn, he had

been issued s uwarning to be more cereful in future by the

Chairman on 20.1.88 (Annexure A=3).

Je shri D«R. Gupta, learned counsel for the epplicant

-

submits that since the cass has been closed with a wgening

Y%" by the competent sutherity ie.e. the disciplinary autbority
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of the applicant under Rule 20(1) of the CCS(CTA) Rules
1965, the same cannot be reopened by the respondents by
issuing another chargesheet by tbe impugned order dated
29.6+94 with regard tqﬁ@%me transactions He reliecs on the

following cases-

i) Bel. Edward Vs. Collsctor of Centreal Excise,Madurs.
16 ATC 627

ii) Hemant Kumar Sharma Vs. UOI & others
1992(3) SLI(CAT 28 ;

lii) ReKe Slﬂgh s« State of UePo
1990(13) ATC 590 and

iv) State of pssam Us. Je.N. Roy Biswas
1575 ATR SC 277

4. On behalf of the applicant it is submitted that

the Chairman D0SCSC Ltd. which i{faorrouing authority was
competent to close the case against the applicant and it has
begn admitted by the respondents in their reply that the Chalims:
had, in fact, decided not to proceed further in the matter.

In the circumstances, Shri De.Re Gupta submits thst on the same
facts respondent Noc.1 cannot issue the chargesheet, and that
too on the eve of his retirement gfter seven years of the
incident giving rise to the imputetion of chzrges. He

submits that the delay of seven ysars is unexpl:zined and in
tha me:nwhile the prime witness of the case the then Chairman,

DSCSC, Shri Gorakh Ram has expired in 1993 scon after his

retirement which will cause prejudice to him, as the tender eno
further deslings in connsction with purchase of 3hung Chanhaz anc

Murmura was doneg at the behest of the Chairman.

=2



Se The next ground taken by the applicant is that
Respundent Noe«1 had issued the chargeshest at the behest of the
Central Vigilance Commissiom (CVC) without application of mind.
Mg submits that the advice of the CVC is itself erruneous
becsuse it is based on incomplete record and infcrmgztion, as

he submits that the entire record after 28.8.87 of the mse
which was with the then Chairman,DSCSC Ltd. was not submitted

to th’ﬂ C\IC.

6e Ris next ccntention is that the charge is vague

as it does not indicate the precise role of the applicant

and lapsc committed by him. He submits thet refercnce tc hiw

as Chairman of the Purchase Committee in the articlss of
incorrect gnd

charge is itsslf/vague because he was not the @hairman of

this Committeses Shri O.R. Gupta, therefore, submits that

the Tribumal ought to g1 1 fcr the records and

satisfy itself that t he charges cannot bes sustainec and on

this count zlso the same should be quashed ard set aside.

7. The respondents have filed their reply in which
they have denied the abova averments. They have denied thszt
the Lhairman,DSCSC btd. is the disciplinary authority of the

y%, applicent but have ststed that the disciplinary authority is
e
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the President of India. They have clarified that the cass
was referred to by Delhi admidstrztion to the disciplinary
authority for taking a decision in the matter and thereafter
it was referred to the CVC for advice who had given
its decision for ma jor penalty zgainst him. They havg
stated that the disciplinary authority aftsr consultst ion
with the CVC as required under the Vigilance Manuzl, decided
to hitiate major Penalty proceedings undsr Rule 1« Of the
CCo\CCA) Rules 1965 agezinst the applicant. The, have
stated that the disciplin: ry authority had examined the
CaSg on merits on a number of represazntztions made 2y the
applicant, which he has himsglf referred to by letters
deted 7.4.93 and 26.4.93, They submit that Lhy
then Chairman, CSCSC Ltde Shri Gorakh Ram had retired from
Service on 3044.93 and hadalso expired in the samy yeasr, but no
relevant record has besn withheld by him and the respondsnts
are having all the relevant records which the applicznt can
inspect during the courss of the inguiry. They have S ubmitt .o
that the delay has not been intentional and hes been cauwsed
by several representation made by the applicent wi ich Nave alsc
been exzmined in the mzantimg. They have denied that the
Pres ident of ladia, who is thsg diSCiplingry aut hurity, hed

and
at any tima, clesed the .BﬂqUiPXLtherefcre,ther« was
N0 Qquestion of re-initiston of disciplin.ry pProceedings, which

have only begn initigted nouw by the ordsr dateg 29.641934
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In the circumsignces, the cases relisd upon vy the

applicant are not relevant. Regzrding the ground that

the applicant had got a promoi ion in 1989, they have

stzted that since no chargesheet has been served on him
to be

on that date, the vigilance clesrance had/given and

it does not mean any condonation of the misconduct which

was bsing inquired into at that time.

8. Shri VSR Krishne, lesernad cocunsel for the
respondents has submitted th=t the applicant has flled a
reply to the chargesheet in which 211 the grounce in

this applicat ion have besn t kene ulying or i Judiement

of the Hon'ble Supreme Court in Union Of India anc Gthers

vs. Upendra singh ( (1994) AIC 200 ), he suomii. thal tneg

Tribunal ought not to exsmine the correctness of the charges
s it does not come uithin the jurisdiction of tre Tribunal
at this stage. He submits that under Rule 2U(1) of tha
ces(cca) Rules the borrowing authority, which in this

case is the DSCSC Ltde, has only limited powers, as [provides
thersin for placing the Government servsnt under suspension
and oﬁughe disciplinary authority for the purposs of

1s conduct ing a disciplinary proceeding against him. He

r
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submits that in this case the disciplinary authority is the
Pres ident of India and at no stage the competent authority has
taken the decision to close the case agzinst the applicant in
respect of which the chargeshecet hee now bsen issued on 29.6.9%
in accordance with the rules. He further submits thet the
death of Sh:ci Gorakh Ram, Chzirman,DSCSC Ltd. does nct in any
way pre judics tﬁé case of the epplicant, es the charges

would ce proved by the relevant records which are availallg
with the respondants. The delay, if any, in initiating the
chargesheet was due to the fact thst the applicant had made
several reprasentations which were examined on mar it and
hence he submits that thers is no inordinats or unexplained
delay in this cass. He has also deniad that the inicvi-tion

of the disciplinary proceedings has bsen without application
of mind. 1In this regard, he has submitted the relaoven. filasg
on which the decision has been taken by the compstent
disciplinary authority to initiats disciplinary proceedings

by the impugned order.

g. The applicant has filed a rejoinder to the resply

V% raiterating his stand taken in the appliication. Mone 1523/95



had alsoc been filed by the applicant for production of two
relevant files for perusal of the Tribunal.relating to the
charge memo. The respondents hava filaed a reply to the M.ae

and they have also produced the relevant filss for our perussl.

13. We have carafully considered the pleadings, arguments

of both the learned counsel and record in the casg,

11 The first question to be considsrad is whether the
case had been closed by the competent authority by the issug
of a warning dated 20.7.88 by the then Chairman,R3SCSC iLtd.

Rule 20(1) of the CCS(CCA) Rulss provides as follows :~

" 20(1) uWwhere the sarvices of a Government

sarvagnt gre lant by one depsrtment to another
department or to a Stzte Government or an authority
subordinate therseto or to g local or other auvthority
{(hersinafter in this rule referred as M"theg

borrowing authority®), the borrowing authority shall

have the pouwers of the appointing authority for ths

purpose of placing sich Govsrnment servant under ~ -

suspension and of the disciplinary authority for the
purposs of Qpﬂqggﬁjﬁﬁhé'dI§bipqué§y,p:0ceeding
against him; - T T o

Provided that the borrowing authority
shall forthwith inform the authority which lent the
services of the Governmant servant (hereinafts in
this ruls referred to as "t he lending authorit yn)
of the circumstances landing of the ordsr of suspension
of such Govsrnment servant or the commancemgnt of
the disciplinary procseding, as the case may be.

(2) In the light of the fidings in the
disciplinary proczeding conducted against the Governmant

1 Servant -
-
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(i) If the borrowing authority is of the opinion
that any of the penzltiss specifiad in clauses
(i) to (iv) of Rfule 11 should be imposed on the
Govarnment servant, it may, after consultstion
with the lending authority, make such orders on
the case as 1t deemds necessarly,

Provided that in the event of =z differsnce
of opinion betuween the borrowing authority and
the lsnding authority, the services ¢f the
Government servant shall be replaced at the
disposal of the landing authority;

(ii) If the borrowing authority 1s of the opinion
that any of the penaltiss specifisd in clauses
(v) to (ix) of Rule 11 should be impusaed on tha
Govarnment servant, it shall replacs his service
at the disposal of the lending authority and
tramsmit to it the procsedings of the inguiry and
thereupon the lending authority may,if it is the
disciplinzry authority,pass such orders tharson a:
it ‘may deem necessary or, if it is nct the
disciplinary authority, submit the czse to the
disciplinagry authority which shall pass order. on
the case as it may deem necessary

Provided that befors passing ¢ny such order
the diegiplinary authority shall comply with the
provisions of sub-rules (3) and 4 ) of Rules 15.

(emphas is added)

This rule vests in ths borrowing zuthority, the :‘cuers of

the appointing zuthority for placing a Govt. sairvent under
suspension which is provided in Rule 10. Rule 1% of tha
CC3{(CCA) Rules enumerates the disciplinszry authority uho

may imposes theppalties specifiad in Rule 11 on any Govte.
sarvant. Rules 13 empowsrs the President ur any other suthoriu .
empowered by him by general or special order to institutse
disciplinary procesdings against any Govt. servanl. 1In this

case, the applicant has failed to show any such order by

V}> which the President has empousred the borrowing authority

-
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i.s. the DSCSC Ltd. to institute any disciplinary proceedings
against tre Govte. servant. Rule 20 read with Ruls 12 of the
rules shows that the borrowing authority is vested with
limited powers o f. the disciplinary authority for purpd®as
of conducting disciplinary procesding against him but it

has not been given the pousr to im=pose in any of the

penalt iss. This becomgs abundently clear from the
proviso which further provides that the borrowing authority
shall forthwith will inform the lending authority of the
circumstances ;eading to the arder of suspension or the

commencsmant of the disciplinary proceedings, as ths casse

clearly
may bee ap reading of these rules trmreforeé§hma that
the disciplinary power ' to h@pose : any of the penaltiss

specifisd in Rule 11 continues to vest in the President
Jhich 1o
of India in this case and not with the Chairman,d5CSC Ltd.L
the "borrowing authority® as contended by the applicant.
§imilarly, the authority to institute disciplinzry procssdings
also continues to be with the President and not with the
lending authority i.e. BDSCSC Ltde If that is the position
under the rulas, the contention of thse applicant that
since the competent authority i.e. Chairman,03CSC bLtd. has
c;osed the proceedings, it cannot be reopsned® has no merit
and has to be rejected. The only authority that can
initiate or take a decision not to initiate disciplin:ry

procesdings against the applicant is the President of Indis

in this case and the contention to the contrary fis
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unSustaiﬁabla. Hav ing regard therefore to the ruls position,
the cases relied upon by the applicant are of no availe. By
issuing the warning the borrowing authority hes not imposed any
of the penaltiss specified in Rule 11, which can only be
imposad by the competent authority i.e. the Presidant. There-
fore, the arguments of the applicant's counsal based on

Rule 20{1) uf the CCS(CCA) Rules is erronsous anais

accordingly re jected.

12 It is settled law that any inordinate and

unexplained delay in framing the charges may bz a ground to

5

sgt it asids, & Hdax inii&n&«Qgggxgspecially if tne applicant
could show that the delay has caused him prejudice. In the
out
instant case the applicant has tried to mpkazg case thet the
prime witness i.e. Chairman,0SCSC Ltde. Shri Gorakh Ram had
expired in 1933 and this will cause prejudice Lo 1 1s case.
/ as tha casa will depend on tha racords,
We =re unable to accept this contention/ It is settled lau

that &#Re each case of delay will depend on the particular

facts and circumstancescof the case. In thoinstant case, thg

detailad

applicant has admitted thst he has madz a number Of[?eprBSQHtgalgﬂ%

that the case should be examined on merits even while angi Gor.-©o

Ram was alive. uWe find from the documents enclosec by the

e
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applicant himself containing the replies from the
respondents that the matter was undsr cons idereat ion.

Cons idering the nature, allegatins and imputation of

charges made agezinst the applicant, ths delay if any,

can neither be considered as arbitrary or unexplainasd.

The respondants have stated that . /% . it is true that

on cons ideration of the report of the Anti Corruption Bursau
(aCB) and the explanation of the applicant the then Cheairman,
DSCSC Ltd. closed the case by issuing a warning. 3ince

he was not the disciplinary authority of the applicant,

the competent authority considered the matter further.

They had oonsulfed the CVC when the Delhi administation

had referred the matter to ths Ministry for approprkte
action. Therafors, in the particular facts and circumstances
of the case, daecision taken by the respondsnts to initiate
the chargescannot therefore be set ssids at this stage mersgly
on the ground of delay, as they have satisfactorily explained
the delay,if any, which has occured. 1In the circumsgances,
therefore, we are not satisfied that ths departmental
proceedings ought to be quashed at this stags only on the

ground of dalay and this ground is alsogthereforz,re jecte.
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13. We are also unable to accept the argument of

the learned counsel for the applicant that the charge 1is
vVague. A merg peruszl cf the memc. uf charges togeihzr u't®
the statemant of articles of charge shous that the particulars
releting to the cherge have been given. e note th=t the Bupli-
cant was alsc given a reply to the chargeshest on 8.7.%.

His further contention that the Tribunal ought to verify

the fects from the relevant record that the applicznt was not
the Chairmen of the Purchzse Committee when the contracts wers
entersd into and thaerafore the chargesheet had toc be guashed

is also without any basis. These =are grounds which the
applicant cught to take befors the competent authority in

his defence stgtement. It is not fcr this Tribunal to

usurp or interfere with the jurisdict ion of the compe.ant
authority in a matter which is exclusively within the

demzin of the disciplinary authority or substitute it: oun
discreticn for that of the authority. !hese are matters

which the applicant ought to take up before the inguiry Jifico )
disciplinary authority and we do not, therefors see any
validity in the contentions raised by the gapplicant on

the ground of vagueness.

14. The last ground taken by the



o

L 2]
[ 1]

14

applicant is that the charge;shaet for

major peﬁalty issued by the Presidsnt was sblely
at the behest of the CVC, is without application ‘
of mind and is therefore not sustainable, His
claim is that the chargessheet is therefore ab

initio void in the light of the judgments in

Negarzj Shivrao Karijagli vse. Syndicate Bank

(1992) 19 ATC 639 and gnil Goal vs. uol(oel)ééga,

.28 ATC 646)

15 = In this connection, ue have seen the
’ in Fils N0.14033/16/92

photocopy of the relevant file number 14033/15/88 UTS}
. dated 2044.1988

By theip adviceé'the'CVC had recommended 1initiat ion

of major penalty proceadihgs>against<the aPplicant

and another officerepfter rééxamination of this

advice.the Ministry of'Home Affairs, Respondent

NGo el decideq in ppril, 1989 to send the case back

to cVC for reconsideration. CUC then examined

the case in detail on pages 23 to 33 Qf the file

énd reiterated on 114541990 their advice for

initigting major penalty proceeding abainst thg

applicant in relgtion to the case of purchase cf

}%}/ [and minor penalty probeédings in the other cement licence case

Bhuna Chana and Murmural Thereafter, the Ministry
has examined the matter from pages 34 to 42 and 46 to 57,
includig the advice of the CUCe They have noted that

the Commission has not agreed to their appreciation of
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‘made from 1.7.87, there was not enough time to resort

.Corporation as it restricted the number of supplierse

3153 CLE;
evidence and has attempted to meet each argument
of the Ministry. They have summrised the .two

vigus as unders

"Pucchase of 'bhuna chanag and murmura’

N O S P o L e T SR G o e DI g e g O R O G T O e gy WY ey g

Ministry was of the view that since the
agreement for supply of the items in question was entered
into between the Cerporation and the Directorate of
Social Welfare only on 15.6487, for suppliss to be

to the regular codgl formalities. Ministry was __.o

of the vieu t;?at keeping the demand supply
.81 t:uwiatitafand Corporation?s business intsrests alsc
in view, scme steps extraordinary steps verc regudred
by the Corporation for the contractual liability,

Houwsver, CVC has not agreed to our vieuw
and cbserved that this peint is not valid because in
the month of July, 1987, itself, the tanders uere
called whereas they ought to have besn called
in the begining itself. Besides, a period of 15
days was enough for calling the tenders and deciding
the tenders. Ministry was of the view that ths
commercial character of the Corporagtion should be
given due importance.

The Commission has elsc not agreed.uwith .
the view of the Ministry thatthe supply order for both
bhung chana and murmuraz awvarded to only one firm
M/S Parmanand Darshan Lal wes ip the interest of the

Commiss ion, however, feels that the contract for
supply cof murmura should have been given to M/s Mehra
Sons 8ince their rates uwere lower than the quoted

by M/s Parmanand Darshan Lal.

The Commissicn has also not agreed to
our argument that since M/S$ Parmanad Qarshan Lal
had agreed to supply tHe murmurg at the louest rate
as gquoted by M/s Mehrg Sons and there had becn no
loss to the Cerporation. The Commission, houever,
feels thaty the correct thing would have to hold
negot igtions with all cother suppliers and not .
only with M/s Parmanand Darshan Lal. Thus, singling
our M/s Parmanad Oarshan Lal for holding negotiations
has not been held proper. : -

The Commission has also nét zppreciated our
view point in para 16 of thair note on page 17/p
wherein the fact of Shri Tripathy's referring
the case for legal advice has been defended. Commie=

soon feels that there wes enough time with the Delhi -
State Civil Supplies Corporation from the date of

.o l6/-

e e
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opening of sealsd tenders on 10.8.87 TO the dete of
requisitioning ths files cn 27 .8 .87 andt he date of
sending the files on 7.9:87 to the Director of
Vigilancse, for taking a decision on the tender

rats uhich were louwer than the rates at uwhich the
items uwere besing supplied by the supplier-at the

time of tender. Thus Commission feels that en

undue favour has been shcun to the firm by purchasing
them items at. higher rates.

Commission in its earlier azdvance bad advised

initistion of major psnalty proceedings against -

"two officigls only namely, Shri Ke.D.Tripathi and

Shri Guptae Houwsver, now they have advised Bction
against gll the officigls includipg the Managing

‘Director who had dealt with the file regarding

supply of 'bhuna chana and murmurat

- Case of M/s M/W_Je.KeCements

In case of J.K.Cement the Commission has
reconsidered their advice and instead of major penalty
against Shri KeD.Tripathi, have advised
minor penalty proceedings agzinst Sh.KeD. Trlpathl.
In this regard para 12 on page 31-32/n may be
glanced throughs "

In vieu of above ment ioned facts, the
Mini stry felt thg t nc purposes will be served by
refarring'the cass aggin= for re-conSLderatlon

to CVCs In the 01rcumstancus it was dbCldEd to

g0 ahead -@s per advice of the .CUC by note. of J«S+(UT) dated

56101991« Agaln, t he matter was examined in the

. of Desk Officer
Ministry and bynote/dated  3.3.1993, it uas
suggestea that ths matter shoudd be referred again
to gVC, .This.uas, however, not agreesd to by
the higher authorities in note dated 14.3. 1993 as the
matter Had already been decided at the leuel cf
the Joint Secretary(UT) datsd 5.1.1991 to go
ahread with the views of the CVC. |

16. From ths above, it is sgen fhat the

" Ministry had indeed examined ‘the matter in dekail,

including the evidence available on record before

accepting the advice of the .CUC., It may also-ba éaen




R S

e ot T s

i A e e

. s

gx

e

¢ 17 @ . C;fi)
that the CUC thus had, ‘while recommending
ma jor penalty proaeedlngs against the applicant
~in respect of contraqtvregardlng'supply of Bhung
Chana and Murmura had modified;its carlier advice

in the other case of Cement Contracts instead

of its earlier\advice to initiate major penalty

procesdings, advised only minor penalty proceedings.

. The Ministry has agreed with the CVUC's advice
"only after analysis of the fagts and initiation
by order of the Minister dated 2.5.1993 and it
cannot therefore be szid that they had acted at

th e behest of CVC without application of mind.

In betueen this time, the Ministry has also examined

thavarious representat ions made by the applicante.

The facts in this case ere different from the facts

. in gnil Goél's case(supra) as in this case the

' disqiplinery authority has come to hi; oun decision
‘without pressura From.cvc to initigte disciplihary
proceedings. In the circuhstaqces, we reject
the apbiicantﬂs plea that the competent authority,
namely, the Prasxdént had not acted xndupendently

*““"tmr Hés acted ulthout

application of mind or that the charge sheet.

-should be QUQQhGG on thxs groundo

bat v
17 o Noukthe President, who ‘is the

'disciplinary authority has taken a decision

to initiate mgjor penalty proceedings egainst
'_ the applicant in éccordance.uith the \relevant

rules and instruétioﬁs, it Uiil be for him

to proceed further with the matter 1in accordance

‘Yg7/ with procedure laid doun under the CCS(CCA) Rules.
- )
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We do not find any irregularity or itTegality
in the framing of the charges which warrants

any interference of quashing of ths charge-shast

at this stage. as held by the Suprems Court in

Union of India & others vs.'gpeﬁdra Singh(1994(2)

ATC 200), this Tribunal cannot examine the correctness

of the charges at the stage of framing charges

and may interfere only if on the charges framed
(read with imput gtion of particulars of the charge,
if any) no misconduct or other irregularity alleged
can be sgid to have been made out or the charges
Frémed~are contrary to any law. At this stage,
theréfure, the Tribunal has no jurisdict ion to

go into the ccrrectness or truth of ths

charges 6: examine the records to verify the

facts as put foruward by the applicantts counsel.

18. For the reasons given above, we do not
ffind any good grounds warranting any inﬁerference.
with the initiation of disciplinary proceedings

or quashing of the memo. of charge at this stage.

19, In the result, this application fails and

is dismissed. No costs. .

K . / !
Lol Gt % '

(Smt.Lakshmi Swaminathan)  ( N.V.Krishnan )
Member(3J) ) Acting Chgirman




