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central administrative tribunal
PRINCIPAL BENCH

NEW DELHI

0.A.N..505 .f 1995

N.U D.lhi. this th.

HON'BLE MR D.P^SHARMA, MEMBER(3)
HON'BLEMR B.K.SINGH, MEM8ER(a)

Hakin(Nr8) Kausar Parvaan,
uarkinf as Sr.MaN^^
CGHS Uiani, preaently paPtw in
CGHS Unani Dispensary, Difyafsnj,
R/0 3757/C, Gali Akharsyai. t..ii,,-nt
Churiwaan, Dalhi. Applicant.
( tHrsufh Mr S, S.Tsuari, ANvseate),

vs.

1. Unian af InNia, thraufh Sscretary,
Ministry sf Hsath & Fawily Ualfara,
Niraan Bhawan#
Nsu Oslhi.

2  Dirsetsr Ganaral sf Central Health
Services, Ministry sf Health 4 Family Uelfare
Niraan Bhavan, Nsu Delhi,

3  Or(Mrs, )Alya Amman, Deputy ANvleer( Unani)
iGniari sf Heath 4 Family Uslf«ra,
Ream lto.530, 5th Fleer,
Niraan Bhawan, New Oahi, «• .Raspsnpsnts

( thraufh Mr fVK.Gu^ta, ANwsaats)

ORDER

( paivsrsN liy Hen* his Mr B.K.Sinfh, MaaPsr(A)

This Q.A.Ns.SOS af 1995 is iirsctsN

afsinst the prsaatisn af RsspsnPent Ns.3 as

Deputy APvisar (Unani) apaina the r aeruitaant
and

rules nstifiad in I976^amenped in 1986 urharain

tha qualificatian prsseribad far tha past af

Deputy AdvissrC Unani) is a dsfraa ar Piplsma in Un^ni

Tibba and tha as da sf recruit aant is direct

recruit sent snly.
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*  .f th. .td«,

in th. o.«. 1. i.e."** ••
»nn.xur. * t. th. 0*. Th. r.ll.f. »u,ht In
the O.A, «• un^erf

«(.) ..t ..14. .n. qu..h th.t pirtl.n .f th.
i..j«n.4 .t4« 4rt.4 8.8.m* hy .hleh th.
t....n4«<t *..3 ha. h..n .....te. a.

Deputy Ap\#iser(Unanl)?

(b) Dociere the eppeinteent ef reepenPent
He.3 Or,(nre) fUy* Amman as null anP \fl4

aa the same is Pa hara the praaant recroltmant
rules; "

On natieat the reapenpante filaP their

reply eantaatini the aPpHcatian anP prant ef
.reliefs prayaP far,

HearP Shri S.S.Tiwari, learnaP caunsal

far the applicant finp Shri W.K,Gupta* laarneP

caunsal far the respenPants anP peruseP the

recarPa ef the caaa anP alee the raleuanb file

Paalinp with the 0,P. C. maatinf as a result af

which raapanPant Pa. 3 was pramataP an# the applicant

was passaP aver. The relevant file clearly

inpicates that the ease ef the apelicant was

eansiPeraP since she was alifible an the basis

af her cambineP service af f years as HaPical

Officer ^P Saniar MePical Officer, which is en? ef

the alifibility criteria prascribeP far

can si Par at ia n.

The main plank af the arfumant af the

laarnaP caunsal raprasantlnf the applicant

was that the pramatian is Pa hers the rules

as natifiaP in 1f76 anP amanPaP in 1§86 unPar

praviaa ta T^rticla 309 af the Canstitutien anp.
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thsr«f«ra» thsr» uas na eaaa far praaatian ani

diraet racruitaent ahaulil hawa haan ma^a after

aivertiainf tha paat af Daputy Aiviaar( Unani)

affarrilnf appartunlty ta all alifihla canrfirfataa,

Accardinf ta hia, na prawatian can lia «arfa till

tha exietini rulas at a aaendad* Na ftffthar tfpued

that tha Tikku Cammittaa Rapart cannat ba act ad

upan till tha axiatinf rulas ara amandad an* fraah

rtilas ara natifiad.

It is adaittad by bath tha parties that

raspandant Na, 3 has baan pramatad as

Chiaf Nedical Officar in tha prada af lb.3700-5000

and that tha past af Dy,Advisar was in tha prada

af lk*3000-500D anly. Thus, tha past af Chief

Nadical Officar is ai up-pradad past and iniA;aad

af ana past sf Oaputy Adv/isar, tha raapandants

hava craatad tua Chiaf Radical Offici^s in

tha prada af lb.3700-5000. It ia furthsr admittad

by bath tha partias that Nrs Hakin Kaustf was

appaintad ta tha past af Nadical Officer( Unani)

u. a, f, 18, 11, 1983 an rapular basis thrsuph U. P. S. C.

in tha pay scala af lb,22!00-4000,

The sanctianad stranpth af tha Unani System

af Radicine was 17 pasts af Radical Officar8(Unani)

in tha pay scale af lb, 2200-4000 in the Central

Gavernmant Health Schema and ana past af Oaauty

Advi8sr( Uhani) in tha pay scala af As,3000-5000,

It is. admitted that there has been

cadr a-re struct tr inp in all the systems af medicines

Allapathy, Hamaeapathy /Unani on the basis of the

acceptance af the recammandatiane af tha Hiph Laval

Cammittaa headed by Rr R,K, Tikku vide latter Na,

A,11011/l/90-CGHS-P dated Sth Oecember, 1991,
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j and narkad as Annaxurs *^2, with
This is snnsx*^

the csuntsr,

Th. e.dr. h.. .i™.

d.n.. Th. ..nctUn.* ,tr.n,th .f th. e.«.
is as undlsrt

-  narfical Officsrs '
(lk»220a-4000)

8 pasts

2, Sr.Wsiical Offlcsrs
(fc,3000-4500)

3. Chisf Hsiical Officsrs
(IB. 3700-5000)

.

2 pasta.

The laarnei caunaal far the raspaniants

atata^ that arifinally thara yas anly ana past
af Oaputy Advisar that taa in a lauar pay scala
af Ik.3000-4500. Byt aa a raault af tha

accaptanca af the rocamreanPatiana af tha

Hifh Level Cammittaa heaPeP hy Mr Tikku there

are nau tua paraanant pasts af Chief MePical
Officers in tha pay-seal a • ̂urrx • ^ Ojr. Adviser stands abolished

\  ImplicatianAha lauar past/ In the
tua new pasts af Chief Badical

officarjB. AccarPint ta hia, these on® pre mat la nal

pasts be fillaP up 100% by praswtian.

Nay racruitmant rules have bean framaP in
cansultatian with tha DOPT anp U.P.S.C, anP

are likely ta be natifiaP shartly.

AcoarPinp ta tha new racruitaant

rulaa, the past af BaPical Officar(Unanl) is to be

fiXlaP up 100% by Pirect racruitaant , the

past af Saniar BePical Officar( Unani) is to be f ileo

uP 100% by pramatian free aaanfst the BaPical
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Offic«»(Un.ni) with f** **«®

th. grsd* •«) •Iwiltfly. th»

nsdicl Ofric«(Un.ni) Uto b.^ 100* by wr.-tl..
ft.« .-.mtb th. sr.n.dio.1 Officr. with
fiw. y.tf • r.i«l« .«*!«• ii^hw
which Scoi.r Bcdicl Offic«. with » y.«c
c.Min.d tcul« ""i" ihth.^r.C. .f S.ni.r
n«iical Offic®r(Unani) aut af which 2 yaars
rafular aarwica ahauli ha in tha Taia af
Saniar fla^ical Officar(Unani),

Thua, it uauli ha aaen that tha past

«f Oaputy Aiviaar in tha la war pay-seal a

atanda ahaliahad and in liau twa pasts af

Chiaf Madical Officara hawa cama inta axistance

and thaaa (Mats hava ta ha fillad up 100%

hy pranatian. It ia nat anly tha pay-acala

that haa underpana a chanpa hut tha namanclatura

af tha Oy.Adviaar haa alaa undarpana

a chanpa, Tua paata af Chiaf Radical Officva

(Unani)«pa in thp^ acala af Ih, 3700-5000. With

tha eraatian af two paata af Chiaf Radical

Officara* 8y implicatian, tha past af Oy.Adviaar

in tha lawar pay acala ia naw nan-axistant* and

anca tha eadra haa haan ra-structlO-ad and tha past

up-pradad» naw draft rulaa fraaad hy the reapandants

hava eama inta play.

Creatian, uppradatian and ra-structurin*

af a cadra fall atrictly within tha daaphtaf

tha ax acutiua.traacr ihinp alipihility cr it aria#

layinp dawn tha qualificatiana ate. alaa ia

within tha danain af tha axacutiva as has haan

hald hy tha Hsn'hla Sunrana Caurt in tha caaa

af J^Ranpa Swaay va. Gavt. af A. P. & ethers
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air 19§0 SC 53S, It wa« laii iawn that it ia nat

far tha Caurta ta preacrllia alifltillty criteria

er ecrytiniaa tha qualificatiana praac^iba^ far

pasta, ft ia nana af tha buainaaa af tha Caurte

ta laak inta tha ralavancy af rules and aliitabllity

af candirfatsa. In c aaa af any friavanca» tha

eampatant autharity auat ba appraachad and Caurta
into

■uat refrain fram looking ^ ralavancy af qualificatian

and auitability af candidates far pasts in tha

Ga var nnant.

Past in a cadra p^teining ta a naw ear idea

can lla eraatad aPil fillMt <ip by Making rscruitaant

rulaa ar in abaanca af raeruitaant rules in eanaultatian

with tha U,P*S, C, and OOPT Jian tha rules haws net

bean natifisd ar in tha absence af any racruitmant

rulaa. In tha abaanca af rulaa alaat qualificatiana

can ba validly and lafitimataly laid daidi by the

axacutiva, Tha rule nakinf pauar vaata with tha

Praaidant and its aaandasnt whdthsr natifiad ar net

alsa vaata with tha Praaidant. Tha praaidant is

fully eampatant ta lay dawn qualificatiana and

prappriba alifibility criteria far racruitmant
and pramatian. Uhan adninistritiva inatructiana

ara iaausd ta aupplanant tha rulaa thay alsa

acquire tha fares af a mandate as has bean held by

tha Han*bla Supreme Caurt in eaaa af K.K.Savin Katti

va. Karnatka Public Sarviea Cammiaaian. 1990 SC 1233,

Tha racard af the 0,P, C, was praducad

bafara us and tha applicant has bean canaiderMi

alangwith raapandant Na.S, wha» accardinf ta

tha raapandants ia tha aaniarmast and the applicant
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1. th. juniot«o.t. R..pond.nt No.3 h.. b..n duly
on m«lt through a ragulatly conatitutad O.P.C.

It ia not danlad that tha applicant uaa conaidarad.
Uhot la, houavar, ia objectad to ia that this
conatitution of O.P.C. is da hota th. rulaa of 197S.

aa amandad in 198«. Onca tha applicant has baan conaidarad
aha cannot taiaa a prot.at or a houenou. Sha should -a„a
approachad tha Tribunal uhan tha caaaa for promotion wars
baing procasaad and flnalisad and aha uaa balng conaidarad
alonguith othara for purpoaaa of promotion #>d a O.P.C. uas
baing conatitutad and aha had a griavanca at that tima.Tha
applicant cannot raiaa a grlayanca nou ainca aha hat

^  got tha post of Sanior Radical Officer in tha

acala of *.3000-4500 on tha basis of tha accaotanca

of tha report of tha High Laval Committee headed

by Hr Tikku *»d she was considered eliejible for
promotion and considered as such because she

had put in more than 9 years of total service as

nedlcal Officer and Senior Medical Offlcer« She

did not raise any howl or protest when her case was

being considered for promotion as Senior Medical

A  and she accepted the same on the basis of the

^  acceptance of the same rpcommendations. She Is

estopped from questioning the constitution of the

or selection of respondent No»3« After her

rejection as Chief Medical Officer, she cannot now

j^^iae a grievance as has been held by a full Bench

of the Hon'ble Supreme Court In the case of

Dm Parkash Shukla vs. Akhllshwar Shukla & ore AIB 19Pfi

SC 104 3* Bb relief can be granted after ."^election

process Is over and one Is rejected.

In the conspectus of the facts and

circumstances, we find no merit In tha application
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and the same

to bear their own costs.

Is di»»l«98

(  B.^S^h )
n^er(ft)

,

<i Is.wing the ..rties

( 3.P. Sharma )
nanber( 3)


