CENTRAL ADMINISTRAT Ive TRIBUNAL

PRINCIPAL BENCH
NEW DELHI

0.A. Ne,505 of 1995

Neu Dslhi, this the ?\&N{ day of August, 1995,

HON'BLE MR J.P, SHARMA, memBER( J)
HON' BLE MR B,K, SINGH, MEMBER(A)

Hakim{Mcs) Kausar Parveen,

werking as Sr, Medical Officer,

CGHS Unani, presently pested in

CGHS Unani Dispensary, Dayy asanj,

R/0 3757/C, Gall Akharewali,

Churivalan, Delhi, ee ose Apmlicant,

( through Mr S,S.Tewari, Adveecat s),

vs,

1. Unien of India, threugh Secretary,
Ministry of Health & Fanmily Velfare,
Nirman Bhaw,n,
Neuw Delhi,

2. Directer General eof Central Health
Services, Ministry ef Health & Family UWelfare
Nirman Bhavan, New Dslhi,

3. or(Mrs, )Alya Amman, Deputy Adviser( Unani)
Ministry of Mealth & Fanmily UWelfare,
Reem Ne.530, Sth Fleer,
Nirman Bhauan, Neu Delhi, ee Respendents

( threugh Mr M K, Gupta, Adwvecate)

ORDER

( delivered by Hen'ble ™ B.K, Singh, Member(A)

This O.A. Ne,505 ef 1995 is direct ed

against the premetien ef Respendent Ne,3 as
Deputy Adviser(Unani) against the recruitment
rules netified in 1976La::endad in 1986 vherein
the qualificatien prescribed fer the pest eof

Deputy Adviser(Unani) is a desres er diplema in Unani

Tibba and the mede of recryitment is direct
recruitment enly, ﬁ
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A cepy of the premetion erder, impugned
in the O, A, is dated 8.8,19%4 and is annexed as

Annexure A te the oA, The reliefs seught in

the OD.A, are ad% unders$

"(a) set aside and quash that pertien sf the
impugned er der det ed B8,8.19%94 by uhich the
respendent Ne, 3 has hesn premet =d as

Deputy Adviser( Unani)s

(») Declare the appeintment ef ressendent

Ne.3 Or.(Mrs) Alya Amman as null and ve id

as the same is de hers the present recruitment
rulesy "

On netice, the respendents filed their
reply csntesting the applicatisn and erant ef
.reliefs prayed fer,

Meard Shri S.S,Tivari, legrned caunsel
fer the apmlicant find Shri M, K.Gupt a, learned
cesunsel fer the r espendent s and perused the
recerds of the case and alse ths relevant rile
dealing with the D.P.C, mesting as a result ef
which respendent Ne,3 vas premet od anse the applicant
vas passed ever, The relevant file clegrly
indicates that the ecase ef the apslicant vas
censidered since she uas eligible en the basis

of her cembined service of 9 years as Medical

Officer and Seniser Medical Officer, which is enc ef
the elieibility eriteria prescribed fer

congi deratisn,

The main plank ef the argument ef the
learned ceunsel representing the applicant
was that the premet ien is de hers the rules
a8 netified in 1976 and amended in 1986 under

previse te Article 309 ef the Constitutien and,
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direct recruitment sheuld have besen made after
advertising the pest ef Deputy Adviser (Unani)
afferding sppertunity te all eligible candidates,

Accerding te him, ne premetien can be made tin

the existing rules are amended, MHe further argqued
that the Tikku Cemmittee Repert cannet be acted
upen till the existing rules are amended and fresh

rules gre netified,

It is admitted by beth the parties that
S; respendent Ne,3 has been premeted 88
Chief Medicel Officer in the grade of R, 3700-5000
and thet the pest ef Dy,Adviser vas in the erade
of &, 3000-5000 enly, Thus, the pest ef Chief
Medical Officer is an up=-grcded pect and inst gad
of sne pest ef Deputy Adviser, the respsndents
have created tuws pests ef Chief Medical Officers in
the grade of K,3700-5000, It is further aemitted
by beth the parties that Mrs Hekim Kauser uas
appeinted te the pest af Medical Officer(Unani)
We 8 o 18, 11, 1983 on regqular basis threugh U.P.S,C,
in the pay scgle eof R,200-.4000,

The s anct iened strength of the Unani Syast em
of Medicine uas 17 pests ef Medical Officers(Unani)
in the pay scale of M, 2200-4000 in the Central
Gevernment Health Scheme and ene pest ef Deputy
Adviser(Unani) in the pay scale ef R, 3000-5000,

It 1is: gdmitted that there has besn
cadre-restruct e ing in all the syst ems of medicines -
Allepathy, Hemeee pathy /Unani on the basis of the
accept ance of the recemmendatisne ef the High Level

Cemmittee hesaded by Mr R, K, Tikku vide letter Ne

A, 11011/1/90-CCHS=P dated Sth December, 1991,
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This is annexed and marked as Annexure R=2, with

the c.untor;
The cadre structuring has since been

dens, The sanctiened strength of the cadre

is a3 undert

1. Medical Officers 9 pests,
(R, 2200—&000)

. i ts.

2. sr.Medical Officers 8 pests
(R, 3000-4500)

3, Chief Medical Officers 2 pasts,
(e, 3700-5000)

The learned csunsel fer the respendents
st at of that eriginally there was enly snes pest
eof Deputy Adviser that tee in a lewer pay 8cale

of R, 3000-4500, But as a result ef the

accept ance of the recemmendatieng ¢f the
Hish Level Cemmittee headed by Mr Tikku there
are Neu tue per manent pests of Chief Medical
Officers in the pay-scale of R,3700-5000, By
of Dy.Acdviser stands abol ished

implicatien, the leuer pest / ard meraed in tha
tue neu pests ef Chief Medical

officers, Accerding te him, these ohe sremet ienal
pests heve te be filled up 100% by premetien,
Ney recruitment rules have besn framed in

censultatien with the pOPT and U.P.S.C, and
are likely te be netified shertly,

Accerding ts the neu recruitment
rules, the pest ef Medical Officer(Unani) is to be
filled up 100% by direct recruitment , the

pest ef Senier Medical Officer(Unani) is to be fillac

up 100X by premetien frem amengst the Medical

b
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orticers(Unani) with feu ysars regular service in

the grade and similarly, the pest of Chief

tilled up
Medical officer(Unani) is to be/ 100% by premet ien
frem smengsh the sr, Medical Officerse with
five years regular serice iﬁ‘ho or ade failine
which Senier Medicel orficers with 9 years
cembined regular service in th.‘rado of Senier
Medical officer(Unani) sut ef uhich 2 years

regular service sheuld be in the erade sf

genier Medical orficer (Unani),

Thus, it weuld be sesn that the pest
of Deputy Adviser in the leuer pay~-ccale
st ands sbelished and in lieu tus pests ef
Chief Medical Officers have ceme inte existence
and these pests have te be filled up 100%

by promtion; It is net enly the pay-scale

that has undergene a change but the nemenclature
ef the post of Oy .Adviser has alse undersens

a changs, Twe pests of Chief Medical Officers
(Unani) axre in the scale ef fs, 3700.5000, With

the ereatien of t o mests eof Chief Medical
Orficers. 8y implicatien, the pest ef Dy, Adviser

in the leuer pay scale is new nen-sxistemt, and
ence the cadre has besn re-structured and the mest
up=sT aded, Neu draft rules framed by the respendents

have ceme ints play,

Creat ien, uper adat ien and re-structurine
ef a cadre fall strictly uwithin the demain «f
the executive.Brescribing eligimility criterias,
lagying deun the qualificatiens etc, alse is

within the demain ef the exscutive as has besn
held by the Hen'kls Sunreme Ceurt in the case

of J,Ranga Swamy vs, Gevt, of AP, & ethers

b
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AIR 1980 SC 535, It ves laid deun that it is net

feor the Ceurts te prescribe sligibility criteria

er scrut inise the qualificatiens prescribked for

posts; lt is nene of the business ef the Ceurts

te leek inte the relevancy ef rules and suitasbility
of candidates, In c ase of afy grievance, the

cempat ent autherity must be appreached and Ceurts

must refrain frem looking Lj.:t;g.o\nncy of qualificatien
and suitgkility ef candidates fer pests in the

Ge ver nmant,

Pest in a cadre pertaining te 3 Mey service

cean Be created add filled wp by making recruitment

rulss or in ghsence of recruitment rules in ecsnsultatien
with the U,P«S,C, and DOPT vhen the rules have net
been Netified eor in the ghsence of any recruitment

rules, In the absence eof rules alse, qualificetiens
can be validly and legitimately laid deun by the
executive, The rule making peuer vests uith the
President and its amendment whdther net ified er net
alse vests uith the President, The president is
fully cempetent te lay deun qualificatiens and
prerriho oligikility criteria fer recruitment

and premetien, Uhen administrative instruct iens

are issusd te supplement the rules they alse

acquire the ferce of a mandate as has been held by
the Hen'ble Supreme Ceurt in case eof K,K,Bgvin Katti
ve, Kgrngtka Public ce Commi n, AIR_ 1990 SC 1233,

The recerd eof the 0.P,C, uas preduced
befere us and the applicant has been censidered
alenguith respendent Ne,3, whe, accerding te

the respendents is the ssniermest and the applicant

a_



Tl

is the juniormost. Respondert Ko.3 hae been duly

selected on merit through s regularly constituted 0,P.C,

It is not denied that the applicent was consi der ed,

Jhat is, however, is objected to is that this

const itut ion of D.P.C, is de hors the rules of 1976,

as amended in 1986, Once the applicant has been conei der ed
she cannot raise a protest or a houlnou, She should have
approached the Tribunal when the cases for promotion vere
being processed and finglised and she was beim consi der ed
alongui th others for purposes of promot ion and a D,P.C, wat
being constituted and she had a grievance at that time, The
applicant cannot raise a grievance fou since she has

got the post of Senior Medical Officer in the

scale of N, 3000-4500 on the basis of the accentance

of the report of the High Lesvel Committee headed

by Mr Tikku and she was consi dered eligible for

promotion and considered as such becsuse she

had put in more than 9 years of total service as

Medical Officer and Senior Medical 0fficer, She

did not raise any howl or motest when her case was

being considered for promotion as Senior Medical

and she accepted the same on the basis of the

accept gnce of the same recommendations, She i

estopped from questioning the constitution of the

D.P.C, or selection of respondent No,3., After her
rejection as Chief Medical Officer, she cannot nou

raise a grisvence as has been held by a Full Bench

of the Hon'ble Supreme Court in the case of

Om Pgrkash Shukla vs, Akhl ighwer Shukla & ors AIR 19R4

SC 1043, MNo relief cen be granted after sslection

process is over and one is rejected,

In the conspectus of the facts and

cir cumst ances, we find no merit in the ampplication

3
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ving the mart ies
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( 2.P, sherma )
Mmember ( J)

and the same is dismissed lea

to bear their oun costs,

( 8.KYsipéh )
Member ( A)



