-

7.

10.

11.

CENTRAL ADMINISTRATIVE TRIBUNAL., PRINCIPAL BENCH

original Application No. 440 of 1995

New Delhi. this the %theday of September. 1798

HON’BLE MR. T. N. BMAT, MEMBER (J)
HON’BLE MR. S. P. BISWAS, MEMBER (A)

5h. Ashok Kumar Misra,
3/0 Late 3Sh. Kishori Misra

5. MNikko Kumar.
5/0 Sh. Arjun 3ingh

Sh. Gaur Singh.
/0 3Sh. Jnhabar 3ingh

Sh., Raj Kumar,
5/0 Kailash Chander

(Aall working as Enquiry Clerk in Parliament
works Division - 111, I.P. Bhavan, Cc.P.W.D.
New Delhi)

Mohd. Shahid,
3/0 Late Sh. Jalauddin

5h. Virender Kumar Aggarwal .
5/0 Late Sh. B A Aggarwal

ah. Karan Singh,
5/0 Late Sh. Shiv Karan

gh. Rajan Kumar,
5/0 Sh. Tila Ram

(All working as Enquiry Clerk in Parliamant
Works Division - I, rerozeshah Road, C.P.W.D.
Mew Delhi.

Sh. Abdul Manan,

5/0 HMohd. Wwahid Boxash Molla

{(Working as Enguiry Clerk in B-Division., I.8.
Bhavan, C.P.W.D., New Delhi).

sh. Govardhan Misra,

570 Sh. Ram 35ihashan Misra

{Working as Enquiry Clerk at B-Division C.P.W.0U.
Kiyshak Road, New Delhi).

sh. Rajendra Prasad 0jha.

$/0 Sh. Damodar Ojha

{Working as Clerk at Asian Games Clectrical
Division-I, C.P.W.D., Jawaharlal Nehru Stadium.,
Hew Delhi).

- - APPLICANTS.

(By Advocate: Sh. 3 M Garg)

versus



»
(271

1. Central Public works Department.
through 1its Director General
(Works) ., Nirman Bhavan, New
Delhi-1l.

2 The Executive Engineer.
parliament Wworks Division No .
111, 1.P. Bhavan. C.P.W.D., New
Delhi.

3. The Cxecutive Engineer,
parliament wWorks Division-I.
C.P.W.D.., New pDelhi -~ 1.

4. The Executive Engineei .,
B-Division, cC.P.W.D., 1.P.
Bhavan, New Delhi.

5. The Executive Enginesr, Asian
Games Electrical Division~-1.,
C.P.W.D.., Jawahar Lal Nehru
stadium, MNew Delhi.

- -RESPONDNETS3
4 (By Advocate -Sh. V K Mehta)

ORDER

Bz..tir,,.Makehaiwu..,nmbnﬂ.ml:,

Heard the rival contentions of the counsel for
both the parties. The issues that fall for determination

in this 0OA, are as under: -

i) whether the employee/employees appointed
officially in a lower category but perfoirming
Juties of higher posts continuously over & long
period of time can claim payment of salary and

allowances pertaining to the higher posts?

ii) whether the employees having thus continued
working in higher posts over 8 to 10 years, can
legally claim for regularisation against the

%> posts they have been actually working?
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Z. The applicants, eleven in number, entered 1into
the services under the respondents as Beldars/Chowkidars
on diffsrent dates as shown against the name of sach in
the OA. Right from the initial date on whicn they
entered into the service between 1%75-83, the applicants
nave been discharging the duties of Clreks/Enquiry Clerks
+i1l1 February, 197% when this application was filed. The
relevant details regarding the places of their posting.
initial date of engagement, nature of duties performed
and the documents where they have been actually working
as Clerks/Enguiry Clerks, are available in the 0a. The
duties of a Beldar, as stipulated in para 3 of C.P.Ww.D.

Manual. are as undir:i-

““Miscellaneous unskilleed Jobs
such as (1) sarth work (il
carriage of materials and artisan
in their work. The employment ot
this category should be confined
to works relating ta
constructions and maintenance of

buildings and roads.”

Z. As against duties prescribed above, the
applicants have been performing the duties of Clerk 1.e&.
typing, making entry in the diaries. despatches of the
communications, preparing abstracts, writing complaints
made by allottee, issuing materials, keeping records of
the materials received, materials issued to V.l1.P.
accommodations and all other miscellaneous jobs

pertaining to thosa assigned to regular af fice
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Clerks/Enquiry Clerks. The fact that the applicants Jdo
POsses qualifications for performing the duties of
Clerks/Enquiry Clerks are not disputed by either ot the

Partias.,

4 As  against the above position, as contendad by
the learned counsel for the applicants, the respondnts
would submit that the applicants were discharging the
duties of Clerks only voluntarily. It has been submitted
that the applicants themselves used to volunteer their
%}vices 80 as to get an experience of the job for thei
own future pPirospects. The applicants, who were regular
Beldar/Chowkidaerhallasi, have basically to perform hardg
manual work., They themselves of  their own used to
volunteer for Jjobs of Enquiry Clerks/ assisting J° in
wititing/ furnishing records etc. The respondents further
submitted that they have not used any colourable exercise
of powers to entforce the applicants to perform duties of
Clerks/Enquiry Clarks.
& 3ince there was a controversy with respect to the
utilisation of the services of the applicants, this
Tribunal ordered appointment of a Learned

Advocate of  this Tribunal to  act & a

&

Commissioner in the matter, inspect the records as listed
in the DA and submit a report indicating whether the
applicants have been performing the duties of
Clerks/Enquiry Clerks during the period as shown in  the
chart, annexed with the 04. The Commissioner, in nis

report dated 31.10.96, has recorded his views as under
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"In the conclusion it is seen

that all the applicants in the

Oiiginal Application 440/75 have

worked as

sngquiry clerks or

despatch c¢lerks or typists or

furniture clerksduring the perioa

for which documents were seen by

me as listd in my ireport
(Annexuree E to F). All the
applicants are stated to have

been withdrawn from clerical works

from Jan 1995 after filing the

present 0A by them.”

The report further mentions utilisation ot the

services of the applicants as Clerks/Enquiry Clerks as

mentioned below against the name of each individual

applicant.

“a) FERQIE . SHAH ROAD. ENQUIRY OFFICE, NEW
DELHI UNDER EXECUTIVE ENGINEER PARLIAMENT

WORKS DIVISION NO.

Name of the
applicants

3h. Modh. Shahid
{(Applicant No. 5)

Sh. ¥ K Aggarwal
(Applicant No. 6)

Sh.Karan Kumar/Singh
(Applicant No. 7)

Sh. Rajan Kumar
(Applicant No. 8)

Period for which worked
as Enquiry Clerks.

Sept. 1783 to June 17%4

July 1981 to June 19%4

August 1785 to Sep.l7%4

April 1981 to June 1934
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b) ENQUIRY _CLERKS _AY CPWD _ENQUIRY. NQRTH
AVENUE, NEW DELHI, PARLIAMENT DIVISION NO.

III.

Name of the Period for which worked
Beldars/Chowkidars as Enquiry Clerks.

1. Sh. Ashok Kumar Mishra 19281 to 17794
(Applicant No. 1)
ChowKkidar

. Sh. Gaur Singh 1781 to 1994
(Applicant No. 3)
Baildar

o8]

3. Sh. Raj Kumar 1977 to 19794
{Applicant No. 4)
Baildar

4. Sh. Nikko Kumar 1980 to 1794

{(Applicant No. 2)
Chowkidar”

7. Respondents have not disputed correctness of the

aforesaid details.

8. The question, therefore, is whether the
applicants are entitled for pay and allowances for

working in the higher post as well as regularisation.

9. To add strength in support of his contentions,
Sh. S8 M Garg, learned counsel for the applicants drew
ouir attention to the judgments of Hon’'ble Supireme Court
in the cases of DHIRENDRA CHAMOLI AND ANOTHER V3. STATE
OF U.P., (1986) I 5.C.C. 637 and in the cases ot DAILY
RATED CASUAL LABOUR V3. UNION OF INDIA and NATIONAL
FEDERATION OF P & T EEMPLOYEES AND ANOTHER V3. UNION OF
INDIA & ANOTHER, (1988) 1 3.C.C. 122.
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10. in the former case (Chamoli) casual workers 0N
daily wage basis naving performed the duties of regular
rlass IV employees were held entitled to salary and
conditions of service at par with the regular emplovees.
But because of lack of sanctioned posts, the claim ftor
regularisation could not be entertained. However, the
pirractice of emploving casual workers for over a decacdcik for
carrying out jobs which are not due to them has Leen

depricated.

1t. in other case (namly, paily Rated Casual Labour) ,
the respondents were directed to absorbe the casual
labourer continuously working against regular posts  1n

the department after formulating a rational scheme .

12. The law is well settled now in respect of payment
of salary and other allowances for having worksc i
higher posts. The applicants are entitled to claim the

salary and allowances applicable to the post of

i

Clerks/Enquiry Clerks for the periods they have been
working in terms of the law laid down by the Hon 'ble
supreme Court in the case of SELVARAJ VS. LT. GOVERNOR
OF ISLAND PORT BLAIR AND OfHERs, JT 1998 (4) SC 500 i
this case, it was held that Qvﬁ principle ot quantum
meruit, the appellant should havexggéﬁ paid salary in the
higher scale of that post during the time he actually
worked in that capacity. A similar view was taken bv the
Apex Court in the case of SECRETARY-CUM-CHIEF ENGINEER,
CHANDIGARH VS. HARI OM SHARMA & OTHERS, 1998 (L) GCC 87.
The gquestion also came up for consideration before this

Tribunal in 0A 2355/98 decided on 30.5.19%% wherein thig

Tribunal held that "if a person is made to work in a
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higher position and working as such for g number  of
years, then he is entitled to the Pay and allowances GF

that post” .

13. Similarly placed three employees who had actually
discharged the duties of Clerks/Enquiry Clerks byt
designated as and paid salary of Beldar approached this
Tribunal in oas 3183/89 and 712/91. In its oirder  Jdates

3.5.199%, the Tribunal passed the following directions:

"We direct the respondnts tgo

consider the casa of the
Petitioner for regularisation i
the higher grade viz.

Clerk/Enquiry Clerk on the
footing that he has rendered 240

days service each in two
Consegutive yaars. Raspondents
are also directeq to PasSs

necessary orders within g paeriod
of three moNths from the date of
receipt of this order.

XXX XXX XXX XXX XXX

We are not inclined to accept the
arguments of Sh. ™M L Verma that
since the Petitioners wWere not
asked to WOrk on the post of
Clerk/Enquiry Clerk they are not
eligible for regularisation. The
Commissioner”s report Clearly
indicate that the petitioners
rendered service as Clerk and tha
Respondents took work From them
as clerk,”

14, The Tribunal, in the aforesaid Cases, gave orders
for regularisation Oon the strength of  Annexure Ao
Circular dated 4.7.ss issued by the respondents T he:
Stipulations in  that Circular Permit regularisation b S

higher category even Iif the Workers wWere ENngaged
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imitially in lower category for some time subject to the
conditions mentioned therein. The relevant portion 1is

reproduced below: -

“Those Muster Roll workers who
have rendered 240 days service
each in two consequative years in
a higher category may e
regularised in the Highear
category even if they have workes
in the lower category for some
time subject to the condition
that the services rendered in the
lower category would not o
consider for the purpose of
seniority or for any othei
purpose and further subject to
the condition that an  option
should be taken from the
Concerned Muster Roll Worker at
the time of his absorption in the
lower/higher category of woirk
charge establishment and such of
those opt for absorption of the

lower category may be allowed to

{£’ dJo so.”
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15. Being aggrieved by this Tribunaf}aforesaid oirders
dated 5.5.%3, the respondents, Govt. of India, took up
the matter to the Hon’ble Supreme Court by  SLFP No.
??1/%4 which was dismissed in favour of the iespondents
therein (i.=. the applicants in the Original

Application) vide order dated 27.7.1%94,

16, It 1is, thus, evident that the objections raised
by the respondents were rejected and over-ruled by  the
Hon’ble Supreme Court in view of the fact that the
applicants have been discharging the duties of Clerks for

about 8 to 15 years. The same situation prevails here.

17. It is well settled in law that the regularisation
can only take place pursuant to a scheme or “irder and
against regular vacancies and that too incerms of
fulfilment of the recruitment rules. If any authority is
reguired for the purpose, it is available in MUKESH BHAI
CHOTTABHAI PATEL VS. JOINT AGRICULTURAL & MARKETING
ADYISOR, Q@GOVT. OF INDIA & OTHERS, AIR 1995 SC 417
Merely working on a post for a number of years on adhoo
basis will not vest a person with a right to ge& t
regularisd on  a post which is meant to be filled up by
regular recruitment under statutory rules. We are Hound

by the aforementioned orders of the Apex Court.

18. In view of the aforementioned deta:led
discussions, the 04 succeeds on merits and is accordingly

allowed with the following directions:
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The respondents are directed to pay salary and
other allowances payable to reqular Clerks/
Enquiry Clerks to the applicants for the period
they have shouldered the responsibilities of the
higher post. This shall be done within a perioag
of six months from the date of receipt of a
certified copy of this order.

The respondents shall also consider regularising
the services of the applicants as Clerks JEnguiny
Clerk against the vacancies available but
stirictly in terms of the seniority and fulfilment
of other conditions for such promotion
Though, the employees like Beldars and Chowkidars
would have their normal promotion as Plumbers and
Masons in normal chanel, they have acquiired
vested rights for consideration of regularisation
as Clerk because of working in that capacity over

& dJdecade.

There shall be no order as to costs.

) !
Lf‘b LTy \;\\/» v ”/
(S P-BISWAS) (T N BHAT)
MEMBER (A) ' MEMBER (J)

sunily

~



