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Central Administrative Tribunal
Principal Bench

• •

OAs 303/95, 306/95, 307/95, 308/95, 1611/95

New Delhi this the 30th day of June, 1997

Hcm'ble Snit. TaVshinl Swaminathan, lleniber(J).

Hott'ble airi R.K. Ahooja, Ifenft)er(A).

0.A.303/95

1.J. Malhotra,
S/o late Shri Sardarilal Malhotra,
R/o 2118, Sector D, Pocket-2,
Vasant Kunj,
New Delhi. . • .Applicsant.

By Advocate Ms. Shyamla Pappu, Sr. Counsel with Shri D.C. Vohra,
Counsels Shri Krishna Murthi,counsel.

Versus

1. Union of India, through
The Secretary,
Ministry of Urban Developnent,
Nirman Bhawan,
New Delhi.

2. Central Public Works Department
through
Director General (Works),
Nirman Bhawan,

By Advocate Shri N.S. Mehtci, Sr. Counsel with Shri K,B.S. Rajan
Shri M.K. Gupta, Counsel.

0.A. 306/95.

S.P. Bansal,
S/o late Shri Ugar Sain Bansal,
R/o 599, Sector IV,
R.K. Puram,
^ Delhi. •..Applicant.

By Advocate Ms Shyamla Pappu, Sr. Counsel with Shri D.C. Vohra
^-d Shri Krishna Murthi, Counsel.

Versus

1. Union of India, through
The Secretary,
Ministry of Urban Development,
Nirman Bhawan,
New Delhi.
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2. Central Public Works Department
through
The Director General (Works),
Nlrman Bhawan,
New Delhi.

3. The Central Engg. Services
and Central Elec & Mech Engg. Services,
Class-I (Direct Recruits) Association,
through Its General Secretary Mr. R.D. Gupta,
CPWD Nlrman Bhawan,
New Delhi. ...Respondents. j

By Advocate Shrl N.S. Mehta, Sr. Counsel with Shrl K.B.S. Rajan i
and Shrl M.K. Gupta, Counsel. i

0.A. 307/95 I
S.S.V.P. Rao,
S/o Shrl S. Chlttabbayl, j
R/o A/132, Pandara Road, !
N^ Delhi. ...Applicant. i

By Advocate Ms. Shyamla Pappu, Sr. Counsel with Shrl D.C. Vdhra * i
and Shrl PCrlshna Murthl, Counsel. I

(
Versus

1. Union of India through ,
The Secretary, i
Ministry of Urban Developnent, i
Nlrman Bhawan, I
New Delhi.

2. Central Public Works Department,
throi^h
The Director General (Works),
Nlrman Bhawan,
New Delhi.

3. The Central Engg. Services
and Central Elec & Mech Engg Services,
Class-I (Direct Recruits) Assn,
through Its General Secretary Mr. R.D. Gupta,
CPWD Nlrman Bhawan,
New Delhi. „ , .

...Respondents.

By Advocate Shrl N.S. Mehta, Sr. Counsel with Shrl K.B.S. Rajan
and Shrl M.K. Gupta, Counsel.

0.A. 308/95

1. L.C. Gupta,
S/o late Shrl Ramdass Gupta,
R/o 65, DDA Flats,
Greater Kallash-I,
New Delhi.
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T 2. S. Lakshminarasimhan,
S/o late Shri K. Srinivasachari,
R/o A-7/3, Peshwa Road,
New Delhi. .,.Applicants.

By Advocate Ms Shyamla Pappu, Sr. Counsel with Shri B.C. fohra
and Shri Krishna Murthi, Counsel.

1.

2.

Versus

Union of India through.
The Secretary,
Ministry of Urban Developnent,
Nirman Bhawan,

New Delhi.

Central Public Works Department
through the Director General (Works),
Nirman Bhawan,

New Delhi. ...Respondents.

By Advocate Shri N.S. Mehta, Sr. Counsel with Shri K.B.t;.. Ra.jan
and Shri M.K. Gupta, Coimsel.

O.A. 1611/95

A.S. Bagga,
M-274, Guru Harkrishan Nagar,
Paschim Vihar,
New Delhi.

By Advocate Shri G.K. Aggarwal.

...Applicant,

1.

Versus

Union of India throu^
Secretary,
Ministry of Urban Affairs and Employment,
Nirman Bhawan,
New Delhi.

The Director General (Works),
Central Public Works Department,
Nirman Bhawan,
New Delhi.

3. The Secretary,
Union Public Service Ccxnmission,
Shahjahan Road,
New Delhi. ...Respondents.

By Advocate Shri N.S. Mehta, Sr. Counsel with Shri K.B.S, Rajan
and Shri M.K. Gupta, Counsel.

ORDER

Hop'ble sat. Lakstani Swaminathan. Meriber(J).

As d&s common questions of facts and law have arisen

for consideration in the aforonentioned five cases, they have
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bee„ heard together and are being disposed of by a o<«
judgen^t. However, in the case of O.A. 1611/95 (A.s. Bagga
Vs. union of India S Ore.), Sbri G.K. Aggarwal, learned connsel

, also birSn^e^j!'' additional arguments which have
2- The relevant facts in O.A. 308/95 (L.C. Gupta a inr.
Vs. Union of India & Anr.) are as follows:

The applicants Joined the services of Respondent 2
as Assistant Engineers (Elect) on the basis of the Combined
Engineering Services Examination held by the U.P.S.C. in 1966,
on 1.5.1968 and 2.7.1968 respectively. Their promotion to higher
grades and other conditions of service are governed by the Central ..
Engineering Service Group'A' Recruitment Rules, 1982, as amended
from time to time. They have submitted that Rule 23 of the
Rules contains power to relax the rules. By office Order No.
552 of 1979 dated the eth October, 1979, the respondents appointed

applicants to officiate as Executive Engineers (Elect.)
temporarily on ad hoc basis fron the date they assumed charge
till further orders. The order further states that their promotion
will he on ad hoc basis and will be without any prejudice to
the regular appointments to he made on the basis of^eniority

finalised and subj'ect to judgement of the Hon'hle
Supreme Court in Writ Petition No.725/79 filed by S. R^aswan^
and Ore. The applicants are at Sri. Nos 9 and 15 of this order.
The applicants have stated that due to plethora of court cases
the respondents have not finalised the seniority list in the
grade of Executive Engineers. m O.A. 1765/92, the Tribunal
y order dated 30.12.1992 and the Supreme Court in SLP No.8405/93

dated 30.7.1993 directed the respondents to work out the correct/
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final seniority list of Executive Engineers. By a further order

of the Tribunal in O.A. 1765/92 dated 9.6.1994, t further time

was granted directing the respondents to conplete the process

of promotions to the cadre of Superintending Engineers (lilect)

and Executive Engineers (Elect) and to publish a final list

on or before 30.11.1994. In compliance of the aforesaid orders

in O.A. 1765/92 filed by Shri B.P. Bindal & Ors., the respondents

by Office Order No. 356/94 dated 23.11.1994 Issued a supplementary

seniority list of Executive Engineers (Elect) CPID •1994,

In the said office order, the respondents have, inter alia,

stated that 'this seniority list has been prepared inter-mixing

the officers pranoted to this grade fran Assistant Executive

Engineer (Elect) and Assistant Engineer (Elect)-stream, in

accordance with the principles laid down by the Hon'ble Supreme

Court in their judgement dated 23.5.1984 in P.S. Mahal's case'.

They have also stated that the list is subject to sane re

adjustment, if necessary, on opening of sealed covers, containing

DPC reconmendations in respect of certain officers. The applicants

are aggrieved by this list on the ground that whereas they had

been working as Executive Engineers since 18.10.1979 and

10.10.1979, their places in the seniority list were shown w.e.f.

31.3.1992 against which they had made representations. Their

grievance is that their seniority has not been correctly fixed

even when they had rendered ad hoc service of more than 15 years

in the grade of Executive Engineers j which they have submitted

is in complete violation of the principles laid down by the

Hon'ble Suprane Court in Direct Becrult dass-ll Ep^iaeeirlc^

Offloers' Assoclatioo & Ore. Vs. State of Maharasfatra t Ors.

(JT 1990(2) SO 264) (hereinafter referred to 'Maharashtra Direct

Recruit's case) as interpreted by the Tribunal in Mdita

& Ors. Vs. Beglooal Providept Fond Oomnisslooer & Aar., etc.

P: 4
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with connected cases decided on 5.2.1993 (CAT Full Bench Judgements

Vol.3, Page 194), copy placed. at page 57 of the paper book.

3. Before coming to the grounds taken by the applicants

in this case, it would be useful^briefly refer to the relevant
facts in the other cases.

OA 303/96

this case, the applicant has also impugned the

seniority list issued on 23.11.1994. He had also been appointed

by Office Order No. 552 of 1979 dated the 6th October, 1979

as Executive Engineer (Elect.) on ad hoc basis and he assumed

charge on 30.11.1979. His main grievance is also that the

respondents have failed to give him seniority in the grade of

Executive Engineers since 30.11.1979 after his regularisation

in that post. He submits that he has been shown in the impugned

seniority list as Executive Engineer w.e.f. 31.12.1989 against

which he also represented. He also claims the benefit of the

ad hoc service in that grade for over 15 years in terms of the

judgements in Mahamshtra Direct Becruit's case and Asbdc lidhta's

case (gjpra)'

O.A. 306/95

this case, the applicant was also appointed on

ad hoc basis as Executive Engineer (Elect) by Office Order No.

575 of 1977 dated the 25th October, 1977. He submits that he

has been working in that post since 28.10.1977. His main grievance

is also that his seniority, has not been correctly fixed in the

post of Executive Engineer even when he has rendered ad hoc

service of over 17 years. He submits that this is in violation

of the judgements of the Suprane Coiart and the Tribunal, referred

to above.

fx
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O.A. 307/95

6. In this case also, the applicant was appointed as

Executive Engineer (Civil) on ad hoc basis by Office Older No,

449/79 dated the 18th Septanber, 1979 and he submits that he

has been working in that post without any interruption for the

past more than 15 years. He further submits that his senioritv

has not been correctly fixed which is in violation of the;

judgements of the Supreme Court and the Tribunal, referree

to above.

O.A. 1611/95

7, The relevant facts in this case are similar to the

aforesaid cases. The applicant, who is working as Superintending

Engineer, was also appointed w.e.f. 19.10.1964 as Assistant

Engineer (Civil) through the UPSC as a direct recruit. He was

also appointed as Executive Engineer (Civil) on ad hoc basis

by Office Order No. 449 of 1979 dated the 18th September, 1979,

This order mentioned that he will be on purely ad hc>c basis

without prejudice to the regular appointments to be made

on the basis of the seniority list when finalised and subject

to the judgement of the Supreme Court in W.P. No. 725 of 1979

filed by S. Ramaswamy & Ors Vs. Union of India. He has also

challenged the seniority list issued by the respondents dated

20.10.1994 in which he has been shown at Serial No, 856 and
the

his date of absorption in/quota as 31.3.1991. Shri G.K. Aggarwal,

learned counsel for the applicant, has submitted that the applicant

should be allowed to count his service frcxn the date of his

initial appointment relying on the judgenent of the Supreme

Court in Restiav Chander Josfai Vs. Dnicn of India (AIR 1991 SC

284), on the ground that he has become a m^ber of the service
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on that date. He submits that under the relevant recruitment

rules, there is no definition of 'member of service' and,

therefore, once he has been appointed as Executive Engineer,

according to him, he has become a member of this service. He

further submits that since the appointment on ad hoc basis dated

18.9.1979 was 'till further orders' so it cannot be treated

as ad hoc^ as the same had continued for 15 years. He also relies

on the fact that under the relevant recruitment rules, there

is a provision for relaxation and the respondents should be

deemed to have exercised this provision as the appointment of

the applicant was continued for long number of years. He

submits that since the ad hoc appointment was done by selection

on merit-cum-seniority, there is no reason why the same could

not be treated as regular from the date of appointment. He

also submits that the judgement in R.L. Bansal & Qrs.Vs.Onion

Of ajndia :& Qrs. <1992 Supp (2) SCC 318), decided on 8.5:.1992

will; not ̂apply because ;the applicant was not party in that case

and the seniority was provisional. He also straiuouslfy argued

that the judgement in P.S. liahal ft Qrs. Vs. Union of India &

Qrs. (AIR 1984 SC 1291) is not applicable as this is a fall

out of the judgement in A.K. Subraman and Qrs. Vs. Ihilon of f

India & Qrs. (AIR 1975 SC 483), which was decided on 31.3.1972.

8. The respondents have filed similar replies in the

aforesaid cases. They have submitted that the promotion to

the grade of Executive Engineers in CPWD is made from the two

feeder grades, namely. Assistant Executive Engineer (Group 'A')

and Assistant Engineer (Group'B') in the ratio prescribed from

time to time. Due to various seniority disputes in coiirts in

the grade of Executive Engineers as well as in the feeder grades,

namely. Assistant Enginieers, they have submitted that the
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promotions to the post of Executive Engineers have been made

on ad hoc basis since 1972. These ad hoc promotions had been

regularised in 1994 by holding yearwise DPCs. According to

them, the seniority in the grade of Assistant Engineers^whicn

is the feeder grade for prccKstion to the grade of Executive

Engineers,has been under litigation for a long time since 19bD.

They state that the issue of seniority was finally decided by

the judgement in R.L. Bansal's case (suqpra). They have, therefore,

submitted that consequently the pronotions to the grade oi
CL

Executive Engineers could not be made on^ regular basis becaiise

of the disputes and litigation in the feeder grade of Assistanc

Engineers. Further, they have submitted that there were

disputes and litigation regarding the seniority in the grade

of Executive Engineers also. These were decided by the Supreme

Court in A.K. Subraman's case (sig)ra). In this case, the

department had issued a seniority list of Executive Engineers

on 1.7.1971 which was challenged by the petitioners and decided

by the Supreme Court in A.K. Subramaa's case (sig>ra) They

have stated that in accordance with the directions of the Supr^ne

Court in A.K Subraman's case (sifldra), they had issued a fresh
fisi" ̂  'seniority^ on 14.8.1975 which was again challenged by P.S. Mahal

& Ors. in the Suprane Court which was decided on 23,5.1984»

The Suprane Ctourt set aside the seniority list issued on 14.8.1975

and further directed the Government to prepare a revised seniority

list. Another seniority list of Executive Engineers (Civil:

dated 4.8.1989 and Executive Engineers (Elect) dated 18.9,1989

are issued which was subject to the outcome of Writ Petitior

No. 1438/81 filed by Shri R.L. Bansal before the Supreme Court.

The judgement in R.L. Bansal's case was delivered by the Supreir^j

Court on 8.5.1992. They have referred to the operative portioB

of the relevant judganents delivered by the Suprane Court in
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'.S. Ibhal's case feupral dated 23.5.1984, B.L. Bansal'e case
-

delivered on 8.5.1992 and B.P. Blndal*s case CO.A. Ho.

1765/92), decided by the Tribunal on 30.12.1992 and further

directions on 9.6.1994. They have submitted that the seniority

lists of Executive Engineers (Civil) dated 20.5.1994 and

20.10.1994, Executive Engineers (Elect) dated 12.1.1994 and

25.11.1994, have been finalised by the respondents in ccxnpliance

with the aforesaid judgements of the Supreme Court and the

Tribunal. They have submitted that as the applicants were

Assistant Engineers, their seniority has to be determined as

per the Supreme Court's judgement in B.L. Bansal's case (supra)

and thereafter as Executive Engineers have to be determined

with reference to the quota available for promotion in the grade

of Executive Engineers as per the directions of the Supreme

Court in P.S. Mahal's case (sitgira). They have, therefore,

submitted that in the facts of the cases, the applicants, who

are seeking benefit of the ad hoc service rendered by them as

Executive Engineers prior to the date of regularisation is outside

the laid down quota/ratio for promotion as Executive Engineers

meant for the Assistant Engineers and as such the ad hoc period

cannot be counted for seniority. They rely on the judgenent

of the Suprene Court in P.S. Mahal's case (supra). They also

submit that the acceptance of the prayer of the applicants would

have the effect of upsetting the seniority fixed in ccxnpliance

of the judgements of the Suprsne Court in P.S. ifaiuiTs case

and R.L. Bansal's case (sigira). On the question of relaxation

of the rules, Shri N.S. Mehta, learned counsel, has relied on

the observations of the Suprane Comrt in State of ifahaT^nsfatra.

Vs. Sanjay nQQ^ Supp (2) SOC 407). They have, therefore,

submitted that the O.A. is not maintainable and liable to be

dismissed.

9. The relevant portion of P.S. Mahal*s case (supra)

relied upon by the respondents reads as follows:
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"...The seniority between Assistant Engineers and
Assistant Executive Engineers regularly promoted within
their respective quota must be determined by the length
of continuous officiation in service in the grade
of Executive Engineers, subject to the qualification

that in case of Assistant Engineers the length of

continuous officiation shall be reckoned from the

date when their promotion is regularised by absorption
I  II ■ ■

within their lawful quota.

)h'

We would, therefore, allow the writ petition

and quash and set aside the Memorandum and the seniority
list dated 14.8.1975 and the Rules of 1976. We would

direct the government to prepare a new seniority list

of Executive Engineers in the light of the observations

contained in this judgement. The Government will

prepare such seniority list within a period of two

months from today. When the seniority in tne grade

of Executive Engineers is rearranged in accordance

with the directions given in the judgement, the cases

of Assistant Engineers who would have been due for

consideration for pronotion as Superintending Engineers

and thereafter as Chief Engineer on the basis of their

revised seniority, will be considered by a duly

constituted Departmental Prcxnotion COTimittee as ob

the dates on which they would have been due for such
consideration if the correct seniority had been given

to them, and if on the basis of their performance

and record as on these dates they would have been

selected for promotion, they must be given promotion

with retrospective effect fron such dates and if

necessary, supernumerary posts in the grades of

Superintending Engineers and Chief Engineers shall

be created for the purpose of accommodating them and

all arrears of salary and allowances shall be paid

to them on the basis of such retrospective prcmoticxis.

We may make it clear that those Assistant Executive

Engineers who have been promoted as Superintending

Engineers or Chief Engineers upto the date of this

judgement shall not, on account of revised seniority

in the grade of Executive Engineers, be disturbed

frcm the positions which they are occupying at present

but their seniority in such higher grades will have

to he rearranged on the basis of the directions given
in the judgenent". (smpJifltfi/S
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10. The operative part of the judgement in R.L. Band's

fflse (supra) relied upon by the respondents is as follows:

"Having regard to the period for which this dispute
has been pending and in the facts and circumstances
of this case and for the reasons recorded hereinbefore,
we direct that the seniority of Asstt. Engineers
appointed on or after December 22, 1959 shall be deter

mined on the same basis and in the same manner as
it is determined in the case of Assistant Engineers
appointed prior to the said date. This direction
is made keeping in view the desirability of giving
a quietus to this dispute at least now".CerMpAo.sH oA<^esi.')^

11. We have also seen the reply filed by the private

respondents, namely ,<He Central Engg. Services Class-I (OR)

Association, and heard Shri K.B.S. Rajan, learned counsel.

They have more or less reiterated the arguments advanced by

the official respondents. They have submitted that the ratio

Ifahara^tra Direct Recruit's case (supra) is not applicable

and what is applicable is only the case of P.S. (supra).

They have further submitted that in view of the pending litigations

regarding seniority, the promotions had to be made on ad hoc

basis only and th^pBasasiiHHs can. be considered to be on regular

basis only when they fell within the lawful quota. The applicants,

who were promoted in 1977/79 on ad hoc basis were outside the

quota. Their promotions could be regularised only on subsequent

dates within the quota. They have further submitted that it

was a matter of necessity that the promotions had to be made

on ad hoc basis and, therefore, the applicants cannot be given
of seniority

any benefit/, as claimed in the above applications. They have,

therefore, submitted that the applications may be dismissed.
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12, Their Lordships of the Suprane Court in Maharasiitra

Direct Recruit's case (supra) after considering in detail the

contentions relating to the perpetual rivalry in service between

Direct Recruits and Promotees and dealing with several related

cases, including Narender Gbadha Vs. Union of India ft Qps,

(1986 SLR 211), P.S. Mahal's case and A.K. Subraman^s case (supra),

which were distinguished, have laid down the applicable principles

of law. This is a decision of the Constitution Bench. The

relevant principles laid down by the Supreme Court enur.dated

in paragraph 47 of the judgement relied upon by the applicants

are extracted below:

"A. Once an incumbent is appointed to a post according

to rule, his seniority has to be counted from the

date of his appointment and not according to the date

of his confirmation. The corollary of the above rule

is that where the initial appointment is only ad hoc

and not according to rules and made as a stop gap

arrangement, the officiation in such post cannot be

taken into account for considering the seniority.

B. If the initial appointment is not made by fo]lowing

the procedure laid down by the rules and the appointee

continues in the post un interruptedly till the

regularisation of his service in accordance with

the rules, the period of officiating service will

be counted.

F. Where the rules permit the authorities to relax

the provisions relating to the quota, ordinarily a

presumption should be raised that there was such

relaxation when there is a deviation from the quota

rule".

The above principles 'A' and 'B' were further explained by the

Supreme Coijrt in Resihav Chandra Jodbd & Qrs. Vs. lMl«i of India

& Qrs. (AIR 1991 SC 284). In para 25 of this judgement after

referring to principles 'A' and 'B' laid down in Mabaraeibtra
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Direct Recruit's case (supra) and the arguments of the learned

counsel, the Supreme Court held as follows:

"...The proposition 'A' lays down that once an incmribent

is appointed to a post according to rules, his seniority

has to be counted from the date of his appointment

and not according to the date of his confirmation.

The latter part thereof amplifies postulating that

where the initial appointment is only ad hoc and not

according to miles and is made as a stop gap arrangonent,

the poriod of officiation in such post cannot be taken

into account for reckoning seniority...Propositions'A'

and 'B' cover different aspocts of one situation.

One must discern the difference critically. Proposition

'B' must, therefore, be read along with para 13 of

the judgement wherein the ratio decidendi of Narendra

Chadha was held to have considerable force. The latter

postulated that if the initial appointment to a

substantive post or vacancy was made deliberately,

in disregard of the rule and allowed the incumbent

to continue on the post for well over 15 to 20 years

without reversion and till the date of regularisation

of the service in accordance with the rules, the period

of officiating service has to be counted towards

seniority. This Court in Narender Qmdha's case

was cc^nizant of the fact that the rules enponrer the

Government to relax the rule of appointment".

(Elnphasis added)

In Keshav Chandra JosM's case (siqxra), the applicants had

continued purely on ad hoc basis for poriods frcan 5 to 12 years

and they had claimed the benefit of their ad hoc service for

seniority purpxjses. On the facts of the case, the Supreme Court

came to the conclusion that the prcwiotees have been appointed

on ad hoc basis as a stop gap arrangement though on substantive

pxDst and as their appointments were de hors the rules, they

could not becone members in a substantive capacity. Therefore,

it was held that the continuous length of ad hoc service cannot

¥
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be counted tcn^ds seniority. Asibck MAta's case is

a Full Bench decision of the Tribunal in which the principles

laid down in ifflb»rafihtra Direct Recruit*s case (g^l have

been considered. In this case, the Tribunal has held as follows:

"Promotion by way of ad hoc or stop-gap

made due to administrative exigencies and not in^acco^

dance with rules cannot count for seniority.

Principle 'B' laid down by the Supreme Court

in Direct Recruit....will apply as explained by the

Supreme Court in Keshav Chandra Joshi....only to cases

where the initial appointment is made deliberately

in disregard of the rules and the incumbent allowed

to continue in the post for long periods of about

15 to 20 years without reversion till the date of
regularisation of service in accordance with rules,

there being power in the authority to relax the rules' .

The same principles have been examined by the Tribunal in a

bunch of cases in I.K. SukM.ja & Anr. Vs. Union of India

(O.A. 727/87) with connected cases, decided on 14.9.1993.

13, The applicants have iirged that they have put in more

than 15/17 years of ad hoc service from the time they were

appointed as Executive Engineers on ad hoc basis frcxn 1977 and

1979 respectively till the time when the impugned seniority

list of 1994 has been issued. Therefore, the learned counsel
since

submitted that / they have got more than 15 to 17 years ad hoc

service as Executive Engineers till the time the seniority list

was published, applying either Principle 'A' or 'B' laid down

in the ii«>MTnghtra Direct Recruit's case, they would he entitled

to have their seniority fixed from the date of initial appointment

in the grade of Executive Engineers. Mrs. Shyamla Pappu, learned
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Sr. Counsel, strongly urged that the respondents cannot reny
the fact that the applicants have put in more than 15 ̂ ears
ad hoc service and, therefore, they would be entitled to count

this service for the purpose of seniority. It was also urged
that they have been appointed in 1979 by the Screening Committee/
DPC after due selection in accordance with the rules and there

IS no reason to deny them seniority from that date. However,

it was also submitted that even if it is considered that the

appointments have not been made in accordance with the rules,
the fact that they had continued more than 15 years on ad hoc

basis would mean that under proposition 'B' above, the period

of ad hoc and officiating service should be counted towards

their seniority.

14. The respondents have submitted the copies of the minutes

of the meeting of the Screening Committee held on 6th and 7th

July, 1979 to draw a select list of Engineers (Civil) for promotion

to the grade of Executive Engineers (Civil) on ad hoc basis.

They have submitted that the relevant file is, however, not

readily traceable, but Mrs Shyamla Pappu states that her

recollection is that they had earlier produced it to the Tribunal.

Fran the minutes, it is seen that the regular process of selection

had been adopted by the Screening Committee, who are stated

to be the members of the DPC for drawing up the select list

from among the eligible candidates, and two of the applicants

here were among the persons selected by the Screening Committee/DPC
for promotion as Executive Engineers (Civil) on ad hoc basis.

The respondents have contended that the promotions to the posts

of Executive Engineers (Civil) as well as (Elect) have been

made on ad hoc basis in view of the pending litigations.
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The DPC in the meeting has also stated that it was to draw up

a select list of Assistant Engineers for pranotion to the post

of Executive Engineers on ad hoc basis, although the estimate

of actual vacancies has been worked out on the basis of retlreroent/

deputation, etc. which works out to about 17 vacancies which

were required to be filled then. .It is, however, rele'vant to

note that although the DPC itself did not refer to any pending

cases, it selected the candidates only on adhoc basis. The

seniority list of Executive Engineers was ultimately finalised

and issued in 1994 in compliance with the directions of the

Hon'ble Supreme Coiirt and. the Tribunal in the cases, referred

to above. In other words, till the time of finalisation of

the impugned seniority list, the applicants had continued on

ad hoc basis only, but the respondents had no doubt to foil on

the directions of the Apex Court in P.S. Mahal's case and R.L.

Bansal's case (Supra) in fixing their seniority. The proceedings

of the earlier DPC of 1977 have not been placed on record and,

therefore, we are not able to make any ccxnment thereon.

15. In Resbav Chandra Joefai's case (stg)ra), the Supreme

Court has held that the ad hoc service would count for seniority

when the initial appointment is made deliberately in disregard

of the rules and the incumbent allowed to continue in the post

for long periods of about 15 to 20 years without reversion till

the date of r^ularisation of service in accordance with rules,

there being power in the authority to relax the rules. We have,

therefore, to examine whether these conditions are made out

in these cases. In the impugned seniority list, the applicants

are shown to have been regularised/absorbed in their quota between

8  to 10 years frcwi the date of their initial appointment.
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Therefore, none of the applicants would appear to have ad lioc

service continuously till the date of regularisation for 15

to 20 years so as to count that service for seniority. The

submissions of Mrs Shyamla Pappu, learned Senior counsel that

the ad hoc service upto 1994 should be counted when the seniority

list was issued giving them over 15 years of ad hoc sei-vice

would not appear to be within the principles as laid down by

the Supreme Court in Ifahara^tra Direct Recruit's case and

further explained in Keshav Chandra Josfai's case tsig)ra)»

Therefore, although the applicants have not been reverted, we

are of the view that they do not have the requisite number of

years of ad hoc service till the date of regularisation to allow

the claims in these cases. ^

16. In the impugned seniority list of 1994 there is a

column under thehsadiigof date of 'absorption in quota'/appointment

on regular basis which principle is in accordance with particular

directions of the Supreme Court. In P.S. Mahal's case (supra),

decided on 23.5.1985, the Supreme Court has held that the length

of continuous officiation shall be reckoned frcxn the date when

their prcxnotion is regularised by absorption within their lawful

quota. The judgement of the Supreme Court in Reshav Chandra ,

jrw^i's case (supra) is also relevant. The appointment to a

post must be according to the rules and not by way of ad hoc

or stop gap arrangonent and, therefore, the appointment should

be within the quota which has to be strictly implemented. In

State of iiflhaT^sihtra Vs. Sanjay Thakre (supra), it was held

that the decision in Mnhnmshtra Direct Recruit's case (signra)

would not apply because to get the benefit of what was said

in sub-para (B) of Para 47 which is strongly pressed into service

the learned counsel for the opposite parties, the a,ppointment

Via a to be made in accordance with the rules so far as the promotees

are concerned. For these reasons, the impugned seniority list
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which has been prepared in accordance with the directions of

the Supreme Court in the relevant cases cannot, therefore, give

them the benefit of their ad hoc service from the date of initial

appointment, which was not in accordance with the relevant rules.

It can onlj^e from the date of their absorption in their quota.

17. The additional arguments put forward by Sliri

i^garwal, learned counsel for the applicant in A.K. Ba^*s

.^^_(0.A. 1611/95) cannot be accepted. In State of Maharashtra

Vs. San^iay Thakre (supra), the Supreme Coiirt also observed:

"The State having made the rules, should Implement

-9?^ in letter and spirit: any justification for
dereliction In implementation should not be

countenanced; it should really be snubbed".

(emphasis added)

One important reason why in these cases the applicants have

been appointed on ad hoc basis as Executive Engineers (Civil)

or (Elect) was that there were a number of litigations pending

in the courts. Finally, the seniority list has been prepared

in 1994, again on the directions of the courts showing the

applicants to have been regularised from a later date in their

quota. This action cannot be held to be contrary to the rules

or the principles of law laid down in Mnhamf^tra Direct Recruit's

—  feshav Chandra Jo^'s case (sunral to warrant any
interference in the matter. In each of these landmark cases,
it is also relevant to note tht the Supreme Court, after taking

note of a number of earlier decisions, laid down binding precedents

vfiich are relevant in the present case. In such cases of perpetual

rivalry between Direct Recruits and promotees it is also not

in the interest of service to unsettle a settled position.
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18. In the facts and clroumstanoes of the cases whichever
Kay one looks at the problem, the applications cannot succeed.
The applicants have been appointed as Executive Engineers on
ad hoc basis and have been reg&lsed by the respondents
subsequently In accordance with the relevant rules. As the
ad hoc service rendered by the applicants before their regular
ppolntment In their quota Is less than 15 years, none of them

would be entitled to count their ad hoc service from the date
of their initial appolSntment for seniority. We have also carefull,
considered the other arguments of the applicants but are unable
to agree that this is a ease where the respondents are deoacd
to have relaxed the rules or that the applicants have entered
the service on the date of their Initial appolntn^nt. These
are not only contrary to the terms of the ad hoc appointment,
but the other facts and rules mentioned above. Apart from this,
the respondents cannot be faulted In Implementing the directions
of the supreme Court in Mahal's case and Bansal-s
and there Is need to give a "quietus to this dispute".

18- In the result, we find no good ground warranting
interference with the Impugned Seniority List of Executive

^  Engineers (Civil) and (Elect) Issued In the year 1994. Hence,
abov., five appllctlons are dismissed. No order as

to costs.

toepja)

'SRD'

(ant. Tjikshml Swamlnathan)
MemberCJ)


