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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH -

0A No.305/95
o

New Delhi this the.X) ~ day of Septamber,1997,

Hon’ble Mr. S.R. Adige, W ee=Chaiman(a)

Hon'ble Dr. A. Vedavalli, Member (J)

1. Prosanta Kumar Dhar,
8/o0 Shri G.C. Dhar,
R/o A-58, Vikas Puri,
New Delhi.

2, Mrs. Lata Mohan,
W/o Shri Chandra Mohan,
R/0 C-72, Ground Floor,
N.D.S.E-II, New Delhi.

(By Advocate Shri A.K. Sikri)
~-Versus~

1. Union of India through
its Secretary,
Ministry of Industry,
Deptt. of Industrial Development,
Udyog Bhawan,
New Delhi.

2, Bureau of Industrial Costs
and Prices, 7th Floor,
Lok Nayak Bhawan,
Khan Market, New Delhi.

3. The Secretary,
Deptt. of Personnel & Training,
Shastri Bhawan, :
New Delhi.,

4. The BSecretary,
Union Public Service Commission,
Dholpur House,
Shahjahan Road,
New Delhi.

(By Advocate Shri V.S.R. Krishna)

K.B. Thakur,

8/0 Shri B.M. Thakur,
R/o 631/8ector-4,
R.K. Puram,

New Delhi.

{In person)

S

... Applicants

«+.Respondents

. s . Intervenor




Applicants seek quashing of the memorandum
dated 31,1.95 (Annexure A-1 colly.) and declaration
that as per qualifications stated in the rules (old as
well as new) and the "Note" appended to the new
Rules for promotion to the post of Director, the post
is to be filled disciplinewise and if the post vacated
belongs to Chemical Discipline, the qualifications
attached to that disciplinae are indicated at the time
of appointmemnt, and filling up that post from amongst
Dy. Directors, belonging to Engineering discipline is
illegal, violative of Rules and viloative of Articles
14 & 16 of the Constitution. For this purpose a
direction is also sought to respondents to maintain
the separate seniority in the cadre of Dy. Director

for Chemical and Engineering Disciplines.

2. It is common ground that BICP in which
applicants are working is a department under  the
control of Department of Industrial  Development,
Ministry of Industry which was set up to advise Govi.
on various issues relating to cost reduction,
inprovement of industrial efficiency and pricing
problems in relation to industrial cost. This O.A.
concerns itself with two disciplines namely, Chemical
Discipline and Engineering Discipline. It 1is not

¢ opwsad theb sn 8139 Uso indilelly eat iy
Zéllocation of  posts for engineering and chemical
discipline. Each discipline had  its .  own
gualifications as prescribed in the recruitment rules

and after recruitment in a particular discipline,

V=




4

: 3 X€< %Lf‘

i.e., either engineering or chemicél discipline,
promotions were made disciplinewise on the basis of
availability of vacancies in the higher grade in the
respective disciplines. Applicants were recruited
directly as Dy. Director (Chemical) through U.P.S.C.
in the year 1992-93 as per Recruitment Rules in force
at that time, and as per those rules (unamended) they
could seek promotion as Director (Chemical) from the
feeder cadre of Dy. Director (Chemical) provided they

had to their credit five years’ service in the grade.

3. Consequent to the BICP being declared as
a Science and Technology Institution by Department of
Sc. & Tech vide OM dated 6/11.11.1987 and it being
included in the 1list of Sc. & Tech. Ingtitutions
vide Finance Ministry (Department of Expenditure) OM
dated 29.1.88, respondents state that‘the:necessity of
amending the Recruitment Rules ﬁg?;;ﬁ*;t par with
Recruitment Rules of other S & T Institutions was
 felt, and the recruitment rules were modified, keeping
in view the larger interest of the cadre as a whols
and to club all the disciplines "as it was felt that
the basic infrastructure of technical personnel has to
have all the tech. disciplinles like engineering,
chemical, and Drug/Pharmaceutical etc; Accordingly
the earlier set up whereby the sanctioned posts in the
Tech Division of the Bureau were related to specific
disciplines was done away with, and in the recruitment
rules as amended by notification dated ‘26.1@.94
(Annexure 1}, the posts in the Tech. Division were no
longer referred to disciplinewise but on a generic

basisfbecause, according to respondents it was
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difficult to classify the studies conducted by the
BICP into Water-Tight Compartments, and being a small
Technical Cadre it was important to provide adequate
promotional avenues, to attract and retain talent,

avoid stagnation and boost morale.

4, With the Recruitment Rules as amended by
the notification dated 26.10.94, respondents state
that they have done away with the concept of different
disciplines ({barring direct recruitment) and a common
cadre has been created for posts in the  Tech.
Division with a common seniority. The discipline is
to be seen only at the entry (recruitment} point
whenever applicable at each level, as per "Note"
forming part of the recruitment rules {amended) which
read?é "The exact educational qualifications and
experience required shall be indicated at the time of
recruitment” against Column 8 for direct ‘recruitment
and not against col.12 for promotion. Consequent to
the amendment to the recruitment rules the 8S&T postsin

BICP has been categorised as under:-

Asstt. Director - 4
Dy. Director - 12
Director ~ B
Industrial Adviser - 4
Chief Adviser - 1

5. It is in respect of this "Note" that the
controversy centers. We have heard Shri Sikri for the

applicants and  Shri V.S.R. Krishna for the
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respondents and also the private intervenor Shri K.B.
Thakur. All these have also filed written argcments
which are taken on record.

6, As per  their wriféén arguments,
applicants contend that the "Note" at the bottom of
Col. No.8 of the amended Recruitment Rules is
applicable rwhile making promotions also, as it has
been indicated in Col. No.9 that the qualifications
prescribed for direct recruitment are applicable to
promotion also. It is argued that in Col. No.8,
which is for direct recruits, the qualifications,
exé;rience and age are stated, and in Col. No.9,
which relates to promotion, in  respect of
gqualifications it is stated that whatever is mentioned
in Col.8 would be applicable. Thus, it is contended
that every thing which is mentioned with respect to
educational qualifications in Col.8 becomes applicable

for promotees also, including the "Note". It i

i

furtherx&rged that whenever a particular ruleg is to
be iﬁterprefed, the Courts have to interpret it so’as
to validate the rules, and the interpretation
suggested by the applicants advances the purpose of
amendment to save the amended rules. Reliance has

been placed on AIR 1975 SC 1487 in support of th

6]

proposition that the 'Note’ is a part of the rules.
it is further argued that as different gualifications
have not been fixed for promotees and direct recruits,
there cannot be any segregation between the direct
recruits and promotees to the posts, and as promotion
is the first wmethod of recruitment, if the existing
qualifications as per ’Note’ are to be stated at the
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time of recruitment, in all fairness and equity they

have to be stated when the first mode of  recruitment
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is followed, i.e., by promotion. It is also augnsé'
that when the DPC is to consider the candidature of a
person and when no such qualifications are required to
be stated, unless some guidance is given to the DPC by
extending the "Note" to the promotees, the selection
would be arbitrary and left to the whims of the DPC.
1t is a&gg argued that the respondents have stated
that while resorting to the mode of filling up posts
by way of deputation, the existing qualifications
would be stated as per "Note" although there is
nothing in the rules which shows that at the time of
deputation, the "Note" was applicable. If the 'Note’
is madé applicable in the case of deputation, W;:£e§
making it applicable when the post is to be filled up
by promotion would be arbitrary and against the rules
of law. It is further argued that S&T post;in BICP
are purely Technical and promotioﬁ;cannot be - made
without indicating the exact educational
gualifications, as laid down iﬁ the "Note" under Col.8
while making it applicable to Col.9 also. It is
furtherﬂ;;ézggm that as there are five posts of
Director, out of which two are already occupied by
officers of Engineering Discipline, balance three
posts, therefore, should go to the Chemical Discipline
Officers,in. case the posts are filled up és per
interpretation given by respondents, i% is argued
that the remaining three posts would also go to the
officers of the Engineering Discipline;i;d who will
get promotion by virtue of their inter-se-seniority,
which would be anomalous and deny proper

o
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representation O all Disciplines at the pirsctor

tavel. It is  contended  that rhe Chemical and

ng Divisions still exist in BICP and fun
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as separate Divisions aven after the notification
dated 26.10.94 and the two Divisions nannot o be
amalgamated into sach other. If the recruitments are
nade as per  the interpretation given by pospondnelie;

chemical Discipline officers will have no post left

far promotion, and the Chemical discipline iltself

would be wiped out.

7. These arguments have been sought Lo
rebutted by the official res pondents  &s wall ds

intervenor in the written arguments Tiled by them.

8. We have poneidered  the arguments

sdvanced by both sides carefully. 14 .gannot be

sputed that the "Note® forms part of the rules, and -

without doubt the rulss  as amendsd  have  to o b
interpreted as far as possible in a manner to advance
the objectives for which the rules were amended.
Thege rules, and the amendments made to the same gave
the protection of article 209 of the Constitution. A
comparision of column 1 of the rules before amendment

and after amendment relating to the filling up of the

post of Director reveal that the i
classification (disciplinewise) of the post, namely,
birector, Electrical, Mechanical, Metallurgy, Chemical
ste.  which obtained sarlisr have been done away with
by the amendment, and the aformentionsd posts of
Nirector with different disciplinewise classification:

i [}

have notwbeen grouped together and callted by the

2

generic term of Director. As 0& 1994, the sumbsr  of
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auch posts of Director as iven 1in
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Qerruitment Rules is stated to be five (subject o

variation depending on workload.

11. Column 8 of the amended riiles is
"educational and other qualification required

direct recruits Tt is thus clear that this s bumn

-

tes to  direct recruits zlone,. Under this  oolumhd
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the sssential  qualifications, both on the Eng

rable gualifications, wiz.
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soience subject or Haster
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Technolgy of a recogni

or sauivalent. Below that is the "Hote™ in

which peads thus:o-

. .
e exact edusational

experience redui

the astage of recruitment.’
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in colump 9 oof

Column L1

rultment, which g by
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and falling both by direct recruitment, vhile :
lumn 12 148 down the grades from which p:enetiaaaff
éapatation/ trensfermay be made, and in the ea:}fﬁ '
of promotion which the first method of recrui tment,  1“
beputy Directors wrking in BCIP uith fiwe yesre®
regul ar service in the grade are eligible for

p rome tion.

14, e notice that the applicents have not
challenged the smendsd recreitnat rules as such;

ahd their grievance centers around the e tsu'
foaturing at the bottom of column 8 of the asended
recrui tment rules, which they want to be made
applicable to the promotee® alsos If respondents

had intended that the WMo te® should be made
spplicable to promotees also, surely they would '%3&%;9{;"
incomporated that Wote® in colwwn 9 as well =8 '
column 12 of the smended rescruitment rules, but im
both these columns the Wote" is conspicwus by

its agbsence. lle cannot read something im a ‘
particul ar ca‘lma of the recruitment rules which is
not in existence there, ond if no mention wgs ® ade ’
of the Mote® in column® 9 or 12 relating to ?iiliﬁéﬁj’i'
up the post of Pirector by promotion, it must bas
understood to mean that respondents wished to
rastrict thes spplicability of the ™Note™ o Direct
Recruite only ond didnot intend that it bs made
spplicable to promotee® alse, The argument that
everything which is mentioned with respect to k
educatiomral qualifications in column 8 becomes
epplicable in colwmn 9 alse including the ’ﬂate’é:’" v
is without merit because the Note talks ﬁet eaig |

of the educationsl gqualifications but the axgan&ms&
S . .
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required also, whereas the heading t omlwmn 9,

rafers only to age aAd educational qualificationsy

18, By the smendwent to the recruitmemt rules
different aiigibility qualifications have basen f‘ixeﬁs
for promo tee® ond direct recruits, Ffor promotions |
the eligibility qualification is that ome has to Bas
Dysoirector with five years® reguler servics in the.
gradey while for a dirsct mcmiébuth the educetionsl
quelifications as well a8 the experience qualification
a8 stated in oolusn 8 are to be indicated at thes time
of recruitments Hence it is not correct for respondente
to state that diffsrent eligibility qualifications
have not been fixad for direct recruits end fop
promoteesy It is always open to respondents to Fix
different eligibility qualifications for direct
recrui {8 and for promotess to a given post, and
merely because the sligibility qualifications in

the particul ar case before us are different, doss |
not meah that it is illegal or infim, Furthemore
merely because p romotion is the first method ef
recrui tment, it does not necess arily follow that

the ﬂ'ﬂete' which clearly mpplies to direct ,
reemihac;t slone, shoulgd spbly to p romo tions also,
In this connection 1t is significant that epplicants
are Rot pressing that the 'Note' be made eplicable
in the case of deputationists also, Lhen the (C |
meets, it has before it a combinmed senio rity list

of Oye Directors, because responden ts haviag mgaré
to the fact that the o st=price~efficiency studies
undertaken by BI®P which are essentially multd
diseciplinazy in charaeter,hava by the aa‘a@mt"’h

<
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o ~ the Recruiment Rules clubbed the variows

disciplines, snd by a comscious policy dscisiom
have prepared a common cadres Promotions to the
post of Director are to be made by a high level
PC to be chaired by the Chaiman/ Member UPSC
on the brasia of selaetiaa; gad all those who coma
within the zone of comsideration, snd are :
otheruise eligible, are bound to be masidﬁr&dﬁ
This cannot be sald to be smitrary or requiring
sny further guidelines,

Y 16. In so Far as the spplicability of the
Note® to deputationists is concemedy if at all
it wvere spplicable to them K the Rules would have
stated soc, but no mention has been made in the
Rules that the Note® would mver deputationists

alsed

17« It is trus that % T posts im BIDP :
are techmical posts, but it cannet be sald that :
the clubbing of differemnt technieal disciplines .
into a cogmom cadre by mmending the recruitment
rules and making promotioms from the wabiaea :
senfority list to the generic post of Directer.
viol ate8 any legal principle or is illegsl o
abitrarys The decision taken by respondents
is essentislly one of poliey end unless gppl’icaﬂﬁ
cah establish that it is manifestly iilagal,
arbi trary or violative of Articles 14 and 16 of the
Constitution, which they have not succesdedin doing,
no interference is warranted, particul arly when o
neo iafimity has begen dataeted‘ in the precedurse
followed in mending the recruitment rules which
have the protection of Article 30%f the mﬁsﬁﬁﬁﬁ%
g~ ! '
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Indeed in our view extending the 'Note! to o ver the
case of promotees also, wuld defaat the very
purpose of mmending the recruitment rules yhich |
was t0 do away with disciplineuise classifications
while making p romo tions to the post of directbr.

184 In so far as the gpprehension that the
chemical discipline will be wiped out if the

No te! ®es not cover the case of promotess alse
is concemad, it depends épen the position of
those coming from the Chemiecsl discipline in the
combined seniority 1ist, Such a positien is not
likely to be iwwtabls and unchangeabls for all tims,
If at aparticul ar period of tiaé those coming
from the Chemical discipline are junior on the
basis of length of service from those coming
Pm'ethar disciplines, it may be that at some
later point of time, they may find themselves
senior to those coming from other disciplines,
This i3 a changele situation ahd by itself is ne
ground to warrant judiclal interfsrence in the
recruitment rules as #onded particul arly when the
promo tions are to be made by 4 high powersd Dp e
on the basis of selection, in which all those
otheruise eligihle ond coming within ths zome of

consideration wuld be required to be considered,

19, For the aforssaid reasons the 04

warre s no interferences It is dismissed. No

costs,
! e
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( DR.A.VEDAVALLI ) ' 5.R,ANIGE )
MEMBER () lce Ghalman(a)
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