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DATE OF DECISION

Dre MeB. Panari Petitioner

Shri Jog 2ingh = | Advocate for the Petitioner{s} -
Vcrsus ' D
UGI & Ors, _ Respondent

Shri V.K. Mehta Advocate for the Responde::::

C .,,/BCORA_M |
DT[]C Hgm'ble Mr. 5.8. adige, Member W)

The Hon'ble Mis. Laks hm i SQem_inathan y Member (3)

l. To be referred to the Reporter or not? ‘/
2.

S

i . ‘ s
Whether it .needs to be circulated to other Benches of the Tribusas

B

(SMT. LAKSHAI Supiil-s THA
MEMBER( J)




CENTRAL ADIMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

/ 0.8. ND.2402/95 \<z7 X".
New Delhi, this the |4F- day of fﬁﬂwqws

Hon'ble Shri S.Re Adige, Member(a) @fiiﬁ

Hon'ble Smt. Lakshmi Swaminathan, Member {J)

Dre MoBs Pahari,‘

s/o late Shri A«K. Pahari,

Dircctor, Doordarshan Kendra,

r/o Q/14, Andreus Ganj Extension,

Neu Delhi. see 2pplicent

By Advocates: “hri Jog Singh
VS.
Union of Indis through
1. Secretary,
" Ministry of Information & Broadcasting,
Shastry Bhauwan,
New Dslhi.
2e Director-General poordarshan,
- Mandi House, Copernicus Marg,
New Delhi.
3. mts MeSe Rugmini,

Director Doordarsnan Kendra,
Trivendrum, e s RzGnNuInbe

By Advoczate: Shri V.K« Mehta

0 RDER

————— g

Hon'ble &mt. Lakshmi Swaminathan, Member (3)

This application has been filed by ths soolicarnt
under section 19 of the Administrative Tribunals aot,1.35

stating that the action of the respondents is iliconl,

)ﬂ)/ arbitrary and discriminatory, as they have notconsid-ied
-
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his case for promotion to the post of Deputy Dirzctor Gznsrsl
in the pay scale of R.5900-6700 which is a Sgnior administr-Siys :
Gr;de in the Indian droadCasting Programmg Sorvice (s obinin .
He has impugned the promotion order No.11/7/95-£0(3ii.11) dateq

512455 issued by the DOP&T by which respondent Hoed §ahe “aie

Rugmini and others have been promoted to the Senior gdministr?&uvff'\

ive Grede (Annexure A-1).

2. The applicant's case is that Respondent i{u.3,
smé. Me Se Rugmini is junior to him in the seniority iist

ofi 'officees in the Junior Administrztive Grade of Doordzrsi-n

R R

Programme Management Cadre as on 1e2e92 (Apnexurc p-8) anz 1o
e

in inferior scale and also denied the fact th 't sho mns

completed sicht. years of service as prescribed undor btn: Fulose

The main conterition of Shri Jog.Singh, learned coursol For
the applicant is that as per the rules and guidelinos detod
18.3+88 issued by the DOPAT in 1988 he was entitled ‘e bg

considered for promotiongybeing senior ta Respondent No, 3

3 ' Under the Indian Broadcasting (Programme) Servics
Rules,19390 (hereafter referred to as IBPS Rules), in teros
of sub rule 5 of rule 7 read with Schedule 1V, the cromctinn to

the Senior Administrztive Grade i.e. Additionzl Qircck

Deputy Director General in the pay scale of B5,5900-6700 is %o

be filled by the fellouing methods by promotion by saloctinn

g officers namely,

Sor Genopnl e r
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Officers with 8 years regular ser\igsé in ths

~ Junior Administrative Grade (including non=
functional selaction grade) or with 17 ysars
regular service in Group'A’ post out of which
at least 4 yszars regular service should 8 in
Junior Administrative Grade."

In the case of promotion to the Junior Administrative
Grade (Selsction Grade),/Dirsctor(Production) in th
grade of & 4500-5700 the method of recruitment is

by appointment on the basis of seniority based on

suitability taking into account the overall pesrformence, pat

experience and other ralated matters among tha officers
in the Junior Administrative Grade (Dirsctor) who
have entered the 14th year of Group’A® Service on
the cut off dats. In the case of appointment to ths
Junior Administrative Grade in Schsdule IV of the
relavant rulss, a note has been appended which reads
as follous -
® The Junior Administrative Grade Ufficarsg
who entersd into the service othsr than by
direct recruitment to Junior Time Scals Grade
shall also b8 considered provided they are
senior to the junior most officer who has

become eligible for consideration to Junior
Administrative Grade (selsction grade),®

4, Shri Jog Singh, 1sarned counssl for the
applicant contends that like the note insertad below
the provisions for appointment to Junior Administrative -
Grade Officers ag above, a similar note ought to have
besn provided in the cass of promotion to the Senior
Administrative Grade also, This would mean that even
Ve :
though the applicant Qggid not have the eligibility
as provided under the relevant rules, since his
junior Smt, MeS. Rugmini was being considersd for
promotion to Senior Administrative Grade, he would
also have besn considered as he was senior to her.

He claims that this would also be in accordancae with
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the DOP&T gquidelines of 1988 which has not been follocsd

in his case,

Se Another argument ) advanced by the learned
counsgslfor the agplicaét is that he has bean discri=
minated in many ways, Relying on Rule 11(2) of the
IEPS Rulss, the lsarnéd counsel submits that since
the applicant belongs to Group 'A' of the Centrail
Civil Services, the same conditions of service as
applicable to other Group ‘Af officers are applicable
to him like the Indian Economic Servics in which it
is provided that if a juniﬁr completss the qualifying
service, the senior has also a right to be consigerad
for promotion, He submits that in another similar
service in the sama—departmengrngmeﬁx under the Indian
Asvviceos 72

Information Service Group 'thconstituted undsr the
Indian Information Service (Group *A') Rulos, 1987,
Note III provides that if an of ficer appointsd to
any post in the service is considersd for the puUr posse
of promotion to a higher post, all psrsons ssnior
to him in the service shall also be considered notuithe
standing that they may nop have rendersd the :equisite
numbar of years of service (Annexure R-2), He, thsrefore,
submits that there has been discrimimation against

. the applicant inasmuch as persons similarly placed
in other ssrvices as wsell under ﬁ;e same IBP3 Rulss

y2

have been traeated differentl[ %x?’éimilar provigions

should have been provided in accordance with the DOR&T
sin D Caap B

guidelineiiin the IBRS rules. He further submits that

when the Indian Broadcasting Programme Service was
constituted on 5.11.90, and no officer in the feedsr

}}S/ cadre of JAG had the qualifying service as provided
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in the Rulas and there wsre as many as 47 Vacancies

[
[44]
(1)

in SAG, the Respondsnts bhad taken the decision to
promots some officers to SAG who had only six ysars
of ssrvice for ﬁpamotion against thes 1993-34 wvacanciag

by order dated 11.,1,1995. The lsarned counsel statas

that similarly in future wvacancies also ths Respondants 1;,H

ought to have relaxed the number of ysars of

applicant
qualifying service and considered the/for promotion
~to S5AG as hs has six years of service in ths feadsr
cadre in 1995, He, thersfore, submits that this is also

arbitrary and discriminatory which justifies guashing

of the impugned promotion ordsr,

6o Another argument advanced by Shri Jog Singh,
learned counsel was that by the time respondant No.3
had in fact assumed the promotion post in tha Senior
Administrative Grade, the applicant had fulfilled

the eligibility condition even though he might not

have had that qualffiéation earlier, This argumsnt
was, however, not seriously pressed and this ar qument
had to be straightway rejected because ths relsvant
cut .off date when the‘candidates have to possess ths
préscribed qualifications willbe, at the most, the
date when the OPC met and cannot obviously be the date
when the promotee assumed office which would be whaily
uncertain, fortuitious and unacceptable. He has relis d
on a number of judgments to support this case. (sae
Bal Krishan V¥s. Delhi Admipnistration (1989 Suppl.(2}

R s = B - LA

SCC 351 at 355) and Lalgg Lal Gupta Vs.UGI & Org.

(1994 (3) ATJ 83),
7. Shri'V.K;Mehta, learned counsel for the
respondents submits that the applicaﬁle rules in this

case, namsly, the Indian Broadcasting(Programme) Servics

4
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Rules, 1990(I2R3) has been made under the\prdvisions

of @rticle 309 of the Constitution after due consule
tation uwith the J.PeS.Co Ha submits that the competent
authority has taken inﬁo consideration all tha ralevent
Factérs, including the DOP&T guidelines while franing

the rules and laying down the eligibility conditions.

He submits that the DOP&T guidelines being only guidalinsai:ffu

are purely administrative in nature and cannot be
nforced (see BeS. Vaders Vs.UOL (AIR 1969 SC 118) or
have overfiding effect over the statutory recruitment
rules. He has produced ghe Indian Information Sagrvice
(Group 'A') Amendment Rules, 1331 which has amended

the rulas of 1987, échedule 1 has been substituted

by the &mendment Rules by which Note III re lied upon

by the applicant has beén deleted, In other wards}after"
1991 there is no provision for consideration of the
senior person in the grade for promotion merely bacouss
the junior ha%been conéidered. He, therefore, submits

that the eligibility condition prescribed under the

reglevant rules for pronotion to the Senior Administrative ?'ff
! .

Grade has to be fulfilled as an eligibility criteria.
Since.on the cut off date i.e. 1.10.95 the applicaﬂi
neither possessed eight years regular service in the
Junior Administrative Grade or 17 years reguler service
in Group 'A! post, he did not fulfil the eligibility
criteria., They have also denied the allegations of
discrim%nation stating that applicanté Juniozr - hed

been promoted in accordance with the Rules. Hs has

further submitted that since the applicant is a snberp

of the Indian Broadcasting Service which is gowrned

by a set of rules, namely, the IBPS Rules, hs canot

claim applicationof any other rules like tha Indian




[4 -4 ’ i / “>

a7 o

Broadcasting (Engineering) Service Rules uﬁich is a ,_"ﬁ:
N4 e

séparate organised GfOUp'A' service., In the circmmstanééﬁfﬂi
he submits that the application may be re jected, He
has also relisd on the judgment of the Suprsme Court
in Prabha Ogvi Vs. UOI(AIR 1988(2) SCC 233),

8. We have carefully considerad the argunert s

of the learned counsel for the parties and psrussd

the record, as well as ths written arguments subpitted
by the learned counssl for ths applicant which is taksn

on racord,

9, From the above it is seen that the main

grieuange of the applicant is that in the relevant IBPS3
rules, a provisiﬁn has not been made in terms of the
DOP&T guidelines regarding insertion of a suitable

note that seniors who have completed probatinon geriod

are also to bé considered for promotion whera ths :
juniors have completed their requisite pumber of sarvice‘;f
pepiod and are besing considered, It is settlad lay

that the DOP&T guidelines in which such a provisian

has been indicated is purely administrativs in naturs

and cannot override statutory Recruitment Rulass

framed under Article 309 of the Constitution, The
grievance of the applicant is that the relesvant rules

do not contain such a provision although the guidelings
have indicated the need to maka such a provision
uherﬁever applicable, It has bsan righ:ly pointad out

by the learned counsel for the respondsnts that tha
relevant Recruitment Rules for the Indian Broadcasting
(Programme) Service to which applicant belongs has

been made by ths competent authority afterp consul-

}%;;.tation With the UeP.S.Ce under Article 320 of tha
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Constitution and after considering all relsvant
factors rebting to the method of recruitmnt for

the particular posts and othsr criteria. The dacision

of the respondsnts not to include the provision

indicated in the DOP&T guidelines being a consclious

decision supersedes the provisions in the guidelinss and =

is neither arbitrary or  illegals ,
Further it is notieed 'that the-provislion as contained

in the guidelines which wds originally provided undart
the Indian Information Service(Group'A') Rulse,1987
relied upon by the applicaht has been subssguently
deleted by the Amendment Rules of 1991, Thersfore,
gven under the Indian Information Service (Group“ﬁ{)
Rules, 1991, the condition of eligibility in t2rns

of length of service for promotion to Senior hdainig=
trative Grade has been retained, as the sols
determining factor forpromotion. 1IN view thersaf

the earlier unamendsd 1987 rules will not assist the

applicant,

10, | The appl;cant has also relisd upon Buls 13(2)
of the relavant rules. His submission is that in
respect of conditions of service of membem in Group'i?
service for which no provision is mads, it shall be
the sams as are applicable to other Group'A? officers
in the Ceontral Civil Services from time to time. s
has sought to rely on a similar provision in the
Indian Broadcasting(tngineers) Service Rules, 1381,
which is also a Group'A' gervics. He,thersforg,
submits that in terms of Rule 11(2) read uith Ruls 10
the applicant should have also been considzred uhen
his juniors werg considered for ths pramotion post

in the Senior Administrative Grade. This argumznt

yfg- had already been considered by the Tribubhal in its
/




order dated 1.1.96 and we see no reason to defer

L X
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rom thevsama,
As already stated above the relevant rules have been made ay
the competent authority taking into account all the relsvant
Fgctors. He cannot claim abplication of another set of rules
asplicable to a separate organised Group 'A' service based on
Ruie 11(2). The Tribunal in its order dated 19.12.35 folloued
by the order dated 1.1.96 had directed that the aopoiﬁtment of

third ressondent shall be subject to the outcome of tha U.A,

e Admittedly on the cut off date when the OPC considzred i;"

the eligible persons for promotion to the Senior Administrative ;

Gr ade, the applicant did not fulfil the eligibility criteria a8 ﬂ;ﬁf

provided under the relevant rules. Since the ralavant rules

do not contain a provision regarding consideration of seniors

when janiors are considered for promotion, irrespective of their - -

having fulfilled the eligioility conditions or not anc he did

not, therefore, coms within the consideration zone, the apili- N

cant had no right to bs considered for promotion. The D.JPuT

quidelines being advisory in nature cannot override the statute:

ory rules. Therefore, the allegations of discrimination neds oy
the applicant are baseiess, as the respondents have acted
strictly in accordance with the statutory recruitment sulas,
Thers is glso nopgerit in the other arguments advanced by ths
applicaﬂ%<tha the respondents ought to relax the rulss in

1995 also in his case when, unlike in the previous ysars,

officers who are gqualified under the rules were availabls for

consideration for promotion. We, therefore, find no merit in

this apolication,

12. In the result, the anolication is dismissed, No cgsisw‘uf‘?

ek Gl A Sobige
(SMT. LAKSHML SWAMINATHAN) (Se.Ho AUIGE)
‘ MEMBE(3J) MEMBER (A)
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