Central -Administrative Tribunal -
Principal Bench, New Delhi. -

0.A.No.245/95

New Delhi-this the [gf{ Day of March, 1995.

Hon'ble Mr. J3.P. Sharma, HWember(J)
Hon'ble Mr. B.K. 8ingh, Member{(A)

Shri Jaibir Singh,
§/0 8hri Jat Singh,
R/o Millage Jamu
P.0. Fata, : :
District Chamoli{UP). r Applicant
{through Sh. Shyam Babu, counsel)
versus.
1. The Deputy Commissioner of Police,
. ¥Ith Battalion, ; \
-~ Delhi Armed Police,
“Kingsuway Camp,
Delhi.
2. The Commissioner of Police,
Delhi Police Headquarters, :
1.P. Estate, Delhi. o Respondents

: ORDER = |
delivered by Hon'ble Mr. B.K. Singh, Member(A)

fﬁis 0.A.N0.245/95 has been filed against

order No.7151/7180/P.Branch/VIith Batfaiién DA&P  dated

»16512.1994~passed by the Deputy Commissioner of Police, VI
Battalion, DAP, Delhi. . The  applicant had  already

approacﬁed the Tribunal vide 0.A.No.1867/87 which was

. heard andféecided' by a Division Bench comprising Han‘b?e
Mr. Justice S$.K. Dhaon and Hon'ble Mr. B.N. Qhéundiya}

(as then they were) vide their judgement (oral) dated

13;9.1993g Every issue involving the ca$e of medité?

unfitﬁessaaﬁd the rules framed by - Delhi fﬁéministrati@n

which has also adopted the‘ruies‘afjﬁovernmant of India

were thoroughly discussed by the Division Bench.

The applicant was  employed on daily wage
‘basis in-the Auxiliary Force of C.R.P.F. and after his
discharge from the C.R.P.F. he joined the Delhi Pe1ice;

The services of ~ the applicant were terminated and




~
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aggrieved by that- order he filed thé aforesaid
0.A.No.1867/87 alongwith Sh. Rajinder Singh who filed
another 0.A.No.1870/87.  These two 0.As were decided by a
common order after dﬁscusséng the rules framed by Delhi
Administration and also rules adopted by it and framed by
Government of India. In the previous 0.4, it was clearly
averred that these two applicants i.e. Sh. Rajinder
$ingh who is not before us and Sh. Jaibir Singh were
found medically unfit. It was also admitted by both the
parties in that O.A. filed by Sh. Jaibir Singh that he
was not medically examined when he was allowed to join as
Constable in Delhi Police. He was medically examined

after a lapse of about 8 months.

Rule 5(e)(i) of Delhi Police (Appointment and
Recruitment) Rutes, -1980, (hereinafter referred to as the
‘Rules?) states that all direct appointments of the
employees shall be made initially on purely temporary
basis and it was held that the applicant in the present
0.A. was appointed on temporary basis. This is also
admitted by both the parties that while terminating the
services under the aforesaid rule, he was not given an
opportunity to make a representation against the report
given by the Medical Officer that they were medically
unfit. It was further admitted by both the parties that
in exercise of the powers'undef Section 5 of the Delhi
police Act, the conditions of service of the members of
pelhi Police shall be such as may be. prescribed,
"brescribed” means prescribed by rules and these rules are
contained in Section 2(n) of ﬁefhi Police, Act.
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By a notification dated 17.12.1980, and in

eXérciSQwéf the powers under Section Sfcf the éaid ﬁtts
the: &dm&n%stratar prescr1bed certain rules and arders, A%
amended or revised from t1me te t1me: Amongst others, the
Ru1es conta1ned in- the said notification - are the
Fundamenta1 Ru1es and Supplementary Rules and tha C*C .
{Temparary Service JRules, - 1965.  On the basxs of this
ﬁﬁtafwcataon, the said rules have becamefan 1ntegr31 part
af the service conditions of the members of Delhi Psiice
and this is not under challenge pefore us. It was
admutted by both-the part%es in the prev1cus Bebis that as

per Rule 4 of  the Supplementary Rules, the Government of

‘ iﬂdiafhave‘issued~ orders - from time to time. ~ The  0.M.

dated 23.6.1953 as published in paragraph(g) at page 302

of Swami's Compilation of  F.R. ‘VS.R‘  Part-1 General

',Rules,‘statesnas followss—

~"(g) ... What should be done in  the
_case of a temporary Government

servant declared medically unfit:

{a) Whether  he should 1,bg
discharged from service (%)
immediately on recéipt Qf{the
adverse report, or {ii) after

e -month from thé date of
communication to him of the
findings of the Civil Surgeen,f

etcws o




L

7 (4)
(b) Whether he should be allowed
 to continue in service uéii?
either his request for an
apbéa1 is rejected or until
the appeal board, if agreed
to, has been constituted and

has given its verdict.”

After discussing the rules in depth, the
Tribéﬁa1xfoun@a that the applicant  was not given an

opportunity of filing an appeal ‘and on this technical

ground the order of termination was set aside.  However,

it after reinstating the applicant and Sh. Rajinder Singh

the respondents were given thei1iberty to subj&ct them to
a fresh medical examination and it was further directsd.
that after the - medical officer concerned gives a report
adverse to the - applicant, the . respéndents' 5ha11 act
strictly in accordance with- the-  afors-mentioned

instructions of the Government of India before terminating

‘the services of the applicants as: temporary enployess,

Thus, it would be clear that the applicant

was reinstated  and given an opportunity to file an appeal

- for setting of a Medical Board and the respondents wers

kgivenwtheuiibErty' to subject them  to fresh  medical .

examination after reinstatement.

 Order dated 16.12.94 (Annexure-A Page 20) is

-the order of the competent authority in compliance to the

directions issued « by this.  Tribunal  in  their

judgement (oral) dated 13.9.93.. The order is reproduced

bhelows= - . p

ég?

Sy
o




(5)

"In. pursuance of Hon'ble C.A.T.s
judgement dated 13.9.1993 Constable Jaibir
Singh,- ~No.7689/DAP, was reinstated in
‘service with effect from 17.8.87 vide this
cffice/~crder"Ne.4245~95fﬁﬁ?16th‘ Br. DAP
dated 21.12.93  subject to - the Medical
Fitness. ‘35 per the judgement of Hon'ble
»ChT‘he, was medically examined by Menber
Superintendent-cum-Medico Legal Expert,
Rajpur Road, Civil  Hospital, Delhi and
declared medically unfit vide his office
No.F.PA/MS/CH/Medical/94-317, dated 20.7.94.
&s per rules he was given one month notice
to file an appeal by constituting a medical
Board against ~ the decision of medical
Superintendent cum Legal  Medico Expakts
Civi1 Hospital Rajpur Road, Delhi but till
he has not applied for constitution of a
Medical Board for reexamination. Therefore,
I, Yamni Hazarika; Dy.  Commissioner of
Police;  6th- Battalion DAP, Delhi hereby
terminate the services of constable Jaibir
Singh, - No.7689/DAP under the provis%on$ ’of
rule 5 of C.C.S. ’(Temparary Services)

Rules, 1965 with immediate effect.

He should - deposit all  Govt.

Card and also clear all dues before leaving

]

N

the Department.”
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Yher&~ %s‘tatal comp11ance ef tﬁe dﬁréctzans

~91van by tha Trwbuna? 1n« 0. h:No.1867/87.  The app?iaant1

waa»aubjeeted evr aeéxca} a5 exéminatiaﬁ*f bywv,ﬁembar‘

"',;S&ﬁﬁrtnteﬂdent~CUM*Med1co Lega1 Expart Ra}pur Rcad, vaal“ :

,'Sa$§1t31 Qe}hﬁ and he was meé&ca1¥y éeciareé anfit ‘v1k,4;{

the afare%awd i Super1ntendent ﬂff1ce ? 1etter EQ;

F FﬁfNSfﬁﬁiﬁeénealf94»31? datad 20. ? 199# ﬁe%lauxng ]th&¥ssf§f4 e

fprmv1s1en$ of Section 5(3)(1) of the Da?hz Pa?wca Ruies

%;,’ anﬁ a?sazthe CSS {Yemporary Se¢v1ces) Ru?es, 196&, the o

apa11can% as further given one mnnth's tame to file an i

ap@ea1 fe@ censtwtutwan of..a 5ed1ca1 Eaard aga1ast the~f#37

de&wszan of the ned1caW Superantendent cum Msdlco Leg33 

Expert &ajguv Read, Civil Hesp1ta?, Delhz but tw!? d&téfsf37 

neither he appl1ed for. cunst1tut1an sf a Medical ﬁaard far'
kreexamwﬁat1ea ner - did he appear &efate/ &he &ﬂﬁhﬁrit}éﬁ

and, therﬂfore, his - servwces were term;ﬁated under ﬁha

«ﬁfﬁv%s%aﬁswa€~wRale:5~@¥ the C.€.5. (Temparary 3&rv1ca$) i

'%ules, 1965 This coordinate 8ench canaﬁt sat

Juﬁgemea@ ‘over the f1na? d1rectxens 91ven by a §1V?saaﬁq=:§[

- Bench of this Tr%buna) whach has becume fxna3‘ afhe

'dwrect1@n$ have bean fui?y comp11@d with: and as such»thws<>3 

'apa1xcatwun 15 barred by pr1ncwp1es of res;ud%cata. '1§he’};§j‘

Hmﬁ’ble 3&?(@&3* Court: ‘has categ&r1caﬂiv he?d tbat the :

e Tr%bunals»are f not expectedwnto ; ﬁit as e app€¥?ate o

“'auiherit@ over the- dec1s1an of the €1v1¥ ‘Swrgeaaa_ari<§xi

‘HﬁﬂataT-Expertsw The Hon'bie Suprame Court in the Caﬁé’@f‘

:Sa Raﬂgaawamy Ns .- Gov&rnment of Andhra Fradeah & eth@rs- L

iy -~r&$0rted An AIR 1990 8C 535 have ]a1d daun that 13 neﬂa afl~ 5l

,the bagtness af courts te’s¢rutin1ze»the qua%wffaatiﬂns‘  ?'

' fprescr1bed for posts.~ When tha ward quaiwf1catﬁan eceurs .

fxt will alse: 1ac1uﬂe “the parameters lawd down- for msdiﬂa1v35% ‘

~f1tness.: The HGﬁ'bT% SUﬁneme Court have further éireatedrﬁif 
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that it is none of the business of the«ceurtSAtaw»examﬁhe

the question of  relevancy and aninsuitabilityf of the

qaaiifications\~]aid down by the competent authority,
Courts afe-notf expected- to sit as an appellate bbdy over
the decision of the expert Medical Superintendent or Civi?
Surgeon. - The cdurts~~were directed to  refrain - from
assessﬁng%re1evancy/suitabi1fty of the various conditions
aﬂé qualification for judging - the  suitability of &
candidate. Since the same yardstick-is being applied to
all the Constables who are recruited to Delhi Police and
théy are expected - to be free from colour blindness and
this is a condition -of service and since all are being
subjected to the samé tests no discrimination is invelved
in the case-cff:the applicant. 1f we. gpply the same
yardstickktn all, the plea of arbitrariness cannot be
taken and there is no violation of Articles 14 & 16 of the
‘Constitution. The 0.A. is also barred by principles of
resjudicata since  the rules regarding medical examiﬁéti@ﬁ'
andvéhe»termination as per CCS (Temporary Services) Rules,
1965~and~alsa termination based on medical unfitness were
diégussed;in'tdtality’ in the previous 0.8. filed by the
applicant and decided by a- coordinate Bench of this
Tribunal. The Medical Rules etc. are not under cha31en§e
before us and iffthe,applicant«fe1t that the medical rules
should have been challenged that could have been done

in the previous 0.A. itself. It canhot be done now.

Taking a synoptic view of all the facts and
circumstances of . the case we feel that the directions
given by the Hon'ble Tribunal in the previous 0.8. have




: ;,fﬁ'f

(8)

been fully complied with and no grievance sur?ives t0 the

applicant. The /O.A, .~ is also barred by principles of
res;udwcata since  the part1es are the same and the sama‘.
issugs whwth wers adjud1cated upon in the prevwous 4. A

have been agaln aq1tated in this: 0.4 Thus the:

app11cat1ﬂn £ails on both grounds and is dismissed 1eav1ﬁg

~the«pa¢§%e$~to bear their own costs.

% \ LG o

(B.UIN{BH} = _— s (2.P. SHARMA)
Membeb(a) - |  Member(J)
- fyvd |




