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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI

0.A.No.2278 /199§ Date of Decision: 3-4 -t998

Shri !(,/Isthana _ _ APPLICANT

(By Advocate Shri 3, B, Ravel

RESPONDENTS

]; versus

Union of India & Ors.

(By Advocate Shn K. C, D. Ganguani

CORAM:

^  HON'BLE SRfT Lakshmi Suaminathan, Plambsr (3)
THE HON'BLE SHRI S.P. BISWAS, MEM8ER(A)

1 . TO BE REFERRED TO THE REPORTER OR NOT? YES W

2. WHETHER IT NEEDS TO BE CIRCULATED TO OTHER
BENCHES OF THE TRIBUNAL^

•i ■ , •

I  (S«-^x;^scfasj^x
!|
I  (S.P, 81 swas) -

MeTH'5er(A) ''

Cases referred: 3.4»ig98

i  Itialid Rizvi 7. UOI 1993 Supp (3)SCC 575I  Corpn.lid. V. Parvat {<iran fAppanliy
!  P.C.mshra, IAS s tts. 1996 SCC (LiS) ISB



- o

CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA No.2278/1995

New Delhi , this 3rd Apri l , 1998

Hon'ble Mrs. Lakshmi Swaminathan, Member(J)
Hon'ble Shri S.P. Biswas, Member(A)

Shri V.K. Asthana

s/o Shri T.N. Asthana . ■ ,
C-182, Minto Road, New Delhi .. Appl icant

(By Advocate Shri B.B. Raval)

versus

Union of India, through

^  1 . Secretary
X ̂  Department of Education

M/Human Resources Development,
New DeIh i

2. Shri A.K. Basu

Director, I I PA, IP Estate
New DeIh i

3. Smt. ShardaAl i Khan
Under Secretary, Dte. of Adult Educat ion
New Delhi

4. Director of Adult Education

10, Jamnagar House
Shahjahan Road, New Delhi

5. Secretary
UPSC, Dholpur House, New Delhi

Y  6. Shri Mohan Kumar
Jo i nt D i rector

Dte. of Adult Education

10, Jamnagar House, New Delhi .. Respondents

(By Advocate Shri K.C.D. Gangwani)

ORDER

Hon'ble Shri S.P. Biswas

The appl icant, officiating as Joint Director(JD fof-

short) in the Directorate of Adult EducatLon(DAE in

short)/Ministry of Human Resources Development ,

chal lenges Annexures A, B, C and D orders dated 1,6.95,

13.11.95 and 20.12.95 respectively. By Annexure A. he

has been appointed as JD only on ad hoc basis. By

Annexures B and C, he has been reverted to the rank of
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Deputy Director (DD for short) and an officer junior to

him has been promoted, respectively. By Annexurd 0, he

has been again promoted as JD with effect from 14.11,95 j

for a short period. Consequently, he has prayed for , ,

quashing al l those orders.

I • ■<

2. The detai led background of the case, as merttioned

in chronological order hereunder, would indicate not ■

only the legal issues involved but also sustg i nab i I i ty

of the stands taken by both the parties.

As per the recrui tment rules for the pest JD in J

DAE, al l the posts are to be fi l led up by promotion. A ; ■

regularly constituted DPC in association with UPSC is

required to consider candidates in the zone of r

consideration for promotion to JD's post.

3. The first DPC held on 9.9.88 under the chairmanship

of a UPSC Member, recommended a panel consisting of the f

fol lowing officers in the order as stated thereunder for J ;

promotion to the posts of JD;

^ I • NO-i Name (S/Shr i ) Asessment

1) Shri S.P. Jain Very good
2) Shri J.P. Gupta Very good
3) Shri V.K. Asthana Very good in l ieu of Shri

J.P.Gupta on
^ depute t i on4) Shri Ram Das (SC) Good

The above recommendation suited the Department very we! 5,,
but for the t ime being. This is because Shri

AsthanaCappMcant) was adjusted vide A-1 order dated
29.9.88 against Shri J.P. Gupta, who v/as "on
deputation . Shri Ram Das continued against R.S.Wathur

I  ̂ on promot ion as Additional Director-cum-Project

W-,
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Coordinator (upto 31 .12.92). It is on Iy because of the

aforesaid pecul iar recommendation of DPC that the order

dated 29.9.88 mentions "Shri V.K. Asthana, Deputy

Director is appointed with immediate effect tp

officiate as Joint Director in the scale of pay of

Rs.3700-5000, in the Directorate of Adult Education, on

regular basis ti l l 28.2.1989 or ti l l further orders,

whichever is earl ier". So far so good cont inued to be

the position between 29.9.88 ti l l 31.5.92.

4. The situation, however, took an unhappy turn from

1 .6.92 when Shri Gupta was to return from deputation.

Since the appl icant was promoted as JD wi th effect from

29.9.88 against the post of Shri J.P. Gupta (on

deputation) as per specific recommendation of first DPC,

the appl icant right ly apprehended his reversion and,

therefore, approached this Tribunal in the first round

of l it igation through OA 1459/92 and got an interim

order on 2.6.92 restraining the respondents against any

reversion. The respondents thus got into a di lemma of

there being four JDs in position against 3 sanctioned

posts. It was an issue for them to decide as to who

should be reverted - appl icant or Shri Ram Das. The

appl icant, as felt by respondents, could not be reverted

as he was at SI.No.3 in the panel approved by DPC

whereas Shri Ram Das, though at SI.No.4 in the panel

could not be reverted because of DoPT's instructions in

respect of provisions for SC/ST officers, I t was,

therefore, decided on 20.6.92 to make a reference to

UPSC seeking their advice on the subject . But before

that, the respondents, because of our interim order

dated 2.6.92, had to take actions to create yet another
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post of JD for accommodating the appl icant. This

explains respondents' action in upgrading one of the

posts of DD to that of JD in the said Directorate from

1 .6.92 ti l l 31.7.93, i .e. the date when Shri Ram Oas

was to be ret i re.

5. But the di lemma aforesaid continued with the

respondents. This is because the panel should have been

normal ly of three persons. In the seniority l ist, Shrt

Ram Das, belonging to SC community, was admi ttedly

senior to the appl icant and in terms of DoPT's order

No.1/9/69-Estt(SCT) dated 26.3.70 for promotion by

selection to the post of Group "A" officers carrying

salary of Rs.5700 per month (in the revised scale).

SC/ST officers who are senior enough in the zone of

consideration for promotion are to be included in the

I  ist provided they are not considered unfit for

promotion. The respondents felt that in accordance with

these instructions, Shri Ram Das should have been placed

<■ at SI .No.3 in the panel and the appl icant being junior

to Shri Ram Das should not have been included in the

panel though assigned a grading of "very good" as only 3

vacancies were avai lable and the inclusion of SC/ST

candidate could not be avoided as per rules. This is

how a badly delayed reference dated 30.6.92 was made by

the respondents to UPSC asking for clarificat ion.

6. In 1988 itself, Shri Ram Das had, being senior,

represented his case to the Commissioner for SC/ST as he

was superceded by a general category officer ( i .e,

appl icant herein) in the panel for promotion to the post

of JD. The respondents appear to have given ani



undertaking to the SC & ST Comm i ss i on at that t.u^e

stat ing that though Shri Ram Das is placed at SI .No.4 in

the panel , it is the appl icant who wi l l be reverted m

case of Shri Gupta's repatriation back to the parent
department. Thus, respondents being aware of this

position in 1988 should have sought clarification on the
aforesaid vital issue four years before. In this

connection, remarks of Secretary (Education) dated

20.6.92 is worth reproducing:

/

"I am afraid I am unable to agree. What you
should be doing i .e. for a review DPC and not
for a fresh assessment. This should have been
done long time ago and in any case soon after
we received the reference from the SC
Comm i ss i oner"

7. Be that as it may, on being referred to by the

respondents/ vide its communication dated 30.6.92^ the
UPSC offered the fol lowing adv.i ce on 30.7.92:

"When Shri J.P. Gupta returned from
deputation on 1.6.92 and if there was no
vacancy to accommodate him, Shri V.K. Asthana

^  who was promoted in his place was required to
^  be reverted. There is no question of

reverting Shri Ram Das on the ground that his
4^ name figured at S1 . No. 4 in the panel . In view

of the position explained above, it wi l l be
seen that there was no mistake in the
preparation of the panel and as such there is
no ground for holding a review DPC in this
case . "

The appl icant at no stage was official ly communicated

that the UPSC/DPC's recommended first panel of 9.9.88

was hedged with a condition and that was reason for

grant ing repeated extensions to the appl icant from time

to time. As a resu1t, the appl icant continued claiming

promot ion/appointment as JD on regular basis on being

duly recommended by the DPC in i ts meeting held on

9.9.88. Because of the reasons aforesaid, this Tribunal
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3 crd.. dated ,0.9.93 i. OA 1459/92 directed that

-the appl icant be a I iowed to centinue to worh in the
PCS, of JD ac ions as there is vacancy avai lable in that
yank and should no, be reverted otherwise fol lowing
principles of natural justice .

8. With the retirement of Shri Ram Das with effect
from July, 1993, the respondents got a. temporary
reprieve in terms of cent i nu i ng w i th the app I i cant on
extended basis. But the basic probI em continued. A

^  decision was to be taken whether the appl icant was to be
continued automatical ly being senior most OD on the
panel or to go in for fresh DPC. This is because
appl icant automatical ly stood reverted as per UPSC's
recommendations on repatriation of Shri Gupta. This was

in June/July, 1993 when some other DDs had also become
el igible for promotion to the post of JD. Respondents
decided to go in for fresh DPC .and names of two DOS
namely that of appl icant and of Shri Mohan Kumar tR-6>
were sent on 31.7.95 to. UPSC for consideration. The DPC

in its meeting on 30.8.95 assessed the two DDs and
^  recommended Shr i Mohan Kumar for of f i c i at i ng promotlo,n

to the post of JD having been graded as OUTSTAMDING.

This is how Shri Mohan Kumar stole a march over the

appl icant herein and was promoted accordingly vide

office order dated 13.11.95. And this explains the

origin of appl icant's present OA (2278/95) fi led en

4.12.95 in the second round of l itigation. However,

fortut ious circumstances again came to the rescue cf the

appl icant when Shri S.P.Jain one oj the JDs was promoted
as Addit ionI Director-cum-ProJect Coordinator f rom
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2.8.95. Fol lowing this, appMcant was again adjusted
vide Annexure-D order dated 20.12.95 promoting him as JD
with effect from 14.11.95.

9, In the present OA, the appl icant has staked his

claim on grounds of the fol lowing:

(a) That he has been regularly selected by a
regularly constituted DPC and posted as
JD on 29.9.88 and has been continuing in
that post without break;

-s

Cb) That the appl icant, though senior and
C  continued to work as JD, R--6 who , s junior

to him by seven years has been al lowed to
officiate as JD on regular basis,
ignoring his superior claims,

(v) That even though the appl icant is working
on regular basis as JD for the last 89
years and is due for promotion to the
post of Additional Director, R-2 and K d
are sparing no efforts to get him
reverted to the post of DD for reasons
not made known to him.

10. In the counter, respondents have denied the claims.

Respondents would submit that suppressing the orders

dated 13.11.95 and 14.11.95, appl icant moved this

Tribunal by means of the present OA pretending ignorance

of any such orders.

11 . The undisputed facts are that: (i) there are only

3 sanctioned posts in the cadre of JD; (i i) that Shri

Ram Das, a SC officer of the department is senior to the

appl icant; (i i i) Shri J.D. Gupta on being released

from deputation post was avai lable for posting on 1.6.92

and (iv) that the appl icant's claim of regular post ing

as JD was not granted by the Tribunal vide its earl ier

order dated 10.9.93.
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12. The issues that fal l for determination in this OA

are whether (i) 3n employee has a fundamental right to

promotion and whether (i i) inclusion of an empfoyee s

name in the panel for promotion to a part icular category

vests any legal right for appointment to a higher grade?

Law is we I I settled in respect of both the issues.

Right to be considered for promot ion according to one's

own turn flows from Art icles 14 and 16 of the

Consti tution. No employee has a right to promotion but

he has only a right to be considered for promotion

according to Rules. Chances of promotion are not

conditions of service and are defeasible. Reduction in

chance of promotion does not affect any right. If any

authority is required for these propositions. it is

avai IabIe in Syed KhaI id Rizvi V. UOI 1993 Supp (3) SCC

575 and Director, Lift Irrigation Corpn. Ltd., V.

Parvat Kiran Mohanty (1991)2 SCC 295.

13. Again, a candidate whose name appears in the merit

l ist/panel does not acquire any indefeasible right to
(

appointment even if the vacancy exists. However. it

does not mean that the respondents have a I icenco of

acting in an arbi trary manner. If the vacancy continues.,

respondents want to make appointment and a corresponding

panel is operative, respondent is bound to respect the

said panel , prepared in terms of rules and no

discrimination can be permitted. This is the 1 a'w laid

down by the Hon'bIe Supreme Court in the case of

Shankarsan Dash V. UOI 1991(2) SLR 779. We find that

the appl icant's name for promotion to the post of dD was

in the panel of September, 1988 with SI .No.3 based on

appl icant's grading being "very good". But that was.
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Q  with a specific condition. The UPSC in its^-sCbsequent
recommendations dated 30.7.92 and 30.8.95(2nd DFC) did

not recommend the appI icant for promol ion, thocgh his
name was considered on both the occasions. Appl icant's

present claim for regular/permanent promotion as JO is

based exclusively on A-I order dated 29.9.88. ■ A~I

originates out of DPC's approved panel dated 9.9.88.
And that very panel does not support appl icant's claim.
Since DPC's initial recommendation for the appl icant was
condi tional , A-1 order was required to be issued based
on what was real ly intended by DPC. Judged in tho

fV

'r ^ background of these factors, A-1 promotional order was
not apparently oareful ly worded. Consequently, the same
became the source of al l controversy.

14. Notwithstanding the above factor, the msteriaU
produced before us establ ish that there was no
arbitrariness whatsoever on the part of the respondents
in fi I I ing up the vacancies of JDs.

find that the appl icant continued al leging
-lafide on tbe part of R-2 and R-3, par,icuIarIy the
later one. We are unable to countenance appl icant's
pleas on this account for the simple reason that the
respondents have been sympathetio to the appl icant's
pause for cont , nua, i on as JD and on severe , occasions
have of their own adjusted the appl icant's claim in one
way or the other and even by upgrading one of the DCs'
posts as JO for a short whi le. Respondents' actions
cannot, therefore, be faulted on this plea taken by the
appl icant. However, appl icant made as many as six

^representations highl ighting his basic claim and
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respondents did not care to clarify the correct pos.tion

in wri ting at any stage, even once. Such an attitude of

the respondents has been deprecated by the apex court In

the case of State of Assam Vs. P.C. Mishra, IAS & Ors.

1996 see (L&S) 169. It has been held therein that i t is

incumbent for each occupant of every high office to be

constantly aware that the power vested in the high

office he/she holds is meant to be exercised in publ ic

interest and only for the pub I ic cause. In the facts

circumstances of the case, an official duty was cast
^ V ,,on the respondents to explain the the pecul iar position

to the appl icant as regards the DPC's recommendations of

September, 1988\ Unfortunately, records do not reveal

that any such attempt was official ly made by the

respondent. Respondent No.2, however, did give a reply

to appl icant in November, 199^, but that was touching
upon only the problem of extensionof leave sought for by

the appl icant. As a resul t the appl icant continued

repeatedly harping on his old claim of being included in

^  the panel for promotion as JD on regular basis. The

^  fact remains that DPC's recommendation of September,
1988 for the appl icant was not the one for "regular

promot ion", reconfirmed by UPSC in its subsequent advice

dated 30.7.92.

16. In the background of the facts and circumstances

and the law aforequoted, the present OA fai ls on merit

and deserves to be dismissed.

Our orders, however, would not stand in the way of

respondents' considering the appl icant's case for

promotion as JO alongwith Dr. D.S.Mishra (OA 1667/85)
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and others in term<=! r,f r.,, in terms of rules and regulations. This is
because the appl icant continues to work in the present
"pacit. for 3,r„ost las, ,0 .ears, was at one t i«e
neco^enoeo favourabl. p. opc and respondents have not
-far declared hi. unsuitable. Respondents wi , , also

l iberty to continue the appl icant on the post of
ao ion, as there Is vacancy hut al l ,n accordance

-th^Rdles/Re^ulations and principles of datura,
just i ce.

'n the resul t the» DA ; c,'  t^e OA (s dismissed. No costs.

(^ • P • B i .q\ya cA—^ y.. i*-—"
MefffrtJertA) tMrs. Lakshmi Swaminathan)

Member(J)

/gtv/


