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DATE OP DECISIOF .35.1,2000

M.M.Mathur & Ors(oa 2232/95)
P.C.Jain & Ors(0oa 1341/97)
S.K.Jain & Ors ( oA 2241/95)

--..Petitionar

Sh.S.K.JaiD(OA 22 32/95) eee.nlvozate for tho-

Sh.K.L.Bhandula(0a 1341/97) *  Petitioncor(s)

. Sh.M .M .Mathur (0A 2241/95)

VERSUS

Secretary, M/0 personnel] and

-...Respondens
ors,

Sh.N.5.Mehta Sr.counsel with Sh.  roente - R
R.R.Bharti(0A 2232/95) - ---.nCv¥ocate Lo the
Sh,KCD Gangwani, Sr.counse] (oA 1341 /g%8Spond=ntc,

Sh.K.C.D,Gangwani,Sr.counsel with

CORAM SDeR.R.Bharti(oa 2241/95)

Shri s. R, Adige, vice Chairman(a)

€ Smt.Lakshmi Swaminathan, Member (J)

1. To be referred tc she Reczrzer co- not Yes
2. Whether 3t peeds to be cirzulzics ic othor
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Hew Delhi kthis the 25 ©h day af Jarnnary

Hon ble Shri S.R. Adige, Vice Chairman.
Hon ble Smt. Lakshmi Swaminathan, Member (J).

1. MoML. Mathur,
a/0 late Shrei K3 Mabhue,
TR/0 C2/628, Lawrence Froaal,
Delhi-112a35 .

[

&
N

Hardyal Singh,
a/0 shrl Jogindsr Singh, .
22 Mari Nagar, G-Block,

I
[y

sSurinder Singh Rekhi,
s/0 late Shri Gurdit Singt
R/0 G138, Hari Nagar. ©

L ob Y

Jail Road,

. 2D

New Delhi~-5%8. ‘ - Appl Toarts.

By Advocate Shri S.K. Jain.
Wi rsus

Union of India through its

Secretary, Min. of Personnel,

Public Grievances 8 Pensionsg,

Morth Block, .
Mew Delhi~1106007 . .-

¢ By Advocate Shri N.S. Mehta, Sr. Counsel with
& Bharti.

1. P.C. Jain,
Petd. Lnder Secretary,
Central Water Commiseior
R.K. Puram,
Mew Delhi-110 66

Prithi Pal Singh,

Retd. Divilian Staff Dfficer,
Ministry of Defence, '
New Delhi-11@ eo)

b3
H
b

3. Sk, Mohinder Kaur Marula,
Persnnal Assistant,
AFHE), Ministry of Defencée,
Mt Piel i1 100

Peapondants .
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4. Shri Laxmi Datt,
Retd. 5. Auditor,
DG AD.S. .,
1T Rlook,

it

_ Shri Sant Ram Saxenna,
Retd. Assistant Forematn,
Ordnance Factory, MA0 Deforese,

By Advocate Shrl KoL Ghancala .

W B LS

1. Secretary,
Ministry of Perzonnel, Public
Grievances ancd Fensions {Dpar hment

! - N . .
of Fension anc Pension2ims Wel Fare ),

North Block,

™

temberr Secreliry,

Fifth Certral Pay Commission,

Bhikaji Cama Place,

Mew Del hi- 1 Q@G . Respornclents.

By #&dvocate 3hri K. C.Co Gangwani ,Sr. Counsel .

O 2241095

ayrendsr Kunar Jain,

S/o Shri U.S. Jain,

R/o Venus Apartments,

F-158, Plot No. 43, Sector-92,

Rohini, Delhi-~1120835 .

L

2. R.K. Kapoor,
/0 Shri Radha Krishan Kapoor,
R/n B-4/53, Paschim Vihar,
Delhi~110063 .

Y
B

Mes . MoML Arora,

Wi Shri PL3. Arora,

R/0 21, ASGA. Doubxle Story,

Prem Nagar, MNew Delhi . e Applicants.

Ry Advocate Shri MM, Mathure.
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Cnion of India through its

Becretary.,

Ministry of Perasonnel,

public Grievances & Pernsions,

Morth RBlock, ‘

Mew Delhi- | 1@l .  Respondemls.

Ry Advocate Shri K.©.D. Gangwani | Sr. Counsel with 2wl
R, Bharti.

oD e R

The facts and lssues raiaec 1o bhee atoresaid three

O A5, namely, O.A. 2232/95. LA 341 /97, DAL 2241795,

are similar  and with the consent of the parties tThey are

being disposed of by a common orcler .

2. The grievance of the applicants is that the oub

e

aff date which has been declared by he responcenbs as
1.4.199% in  the impgned 0.M. dated 14.7.199% has e
woill, v olgecs
picked up from a hat and has no newugisought tey be achisved.
According to them, the vallid cut;off Aate should be 1.7 1993
an  which date the average ALl Trnclia Consumer Price Index
(ATCPI) reached 1201 .66 hbecause the quankum  of  Dearpess
Al lowance  (DA) sanchioned at that Fime had been treated as
Dearness Pay (DP) wvide the impugnéd OffFice Memorandum. T
consequence , they have prayed that a declaration may be
given that the revised ceiling %or gratuity from Rs.] lacs

to Rs.2.5 laocs may also be granted to the applicarnts froun
1.7.1993 insteacd of 1.4.199% as laid down in parvagraph 2 af
the impugrned O.M. with a further declaration that in case
of persons who have retired/died on or after 1.7.1393 1 by

would be entitled to revised aratuity and retiral bereflts,

including arrears.
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3. We have hearcd S/86hei Mot HMathore S KL Javi,
KoL, Bhanacula, 1earneﬂ counee]l For | Lhe  applicants ool
s/shri M.%.  Mehba and KoL D . Gangwand, S . Counsel  with
Shri R.R. Bharti, learnsd counsel for the respondsrts

4. Learned oounsel  For the applicants  have  wvery
vehemently submitted that the out of T date of 1.4.199%

in the Dor. is an arbilrary date

adopted by the rezponderts
which has no nesus to the ol:jectives sought to be achieﬁ@d,
They have submitted that merely Lecauze Lhe culk of f date of
1.4._1995 has been taken on the basis of the recommendatinmg:

At af the Sth Cenbral Pay Commizsion, 1t would not by ilzelf be

a legal justification for the

porcets to adopt the same
which, accorcing b them, is arbithary. They have w2y
forcefully &ubmitted that the Péspondentg/aovt, of  Toedia
are duty bound to act in accordance with the provisions of
the Constitution of India and law. They have relisd on the
judgement of the Suprems Court in Union of India Vs. P_N.
Mernon (1994(4) SCC 68), copy placed at  Annexure. A-d
4 Learned counsel have submitted that as laid down in  this
case, the cut off date has to be picked up on a r“asonurlﬁ
and rational basis. In P.N. Menon s case (supra), the

Supreme Court. has held as follows:

"Aocording o us for the reasons cdisclosed on belalf
of the appellant-Union of India for Fixing 30977 as
the cut-off date, which date s, Fixed when the el
incdex  level wazs 272, cannot e held to be crbltrary‘
The decision to merge a part of  the dearreass
allowance with pay, when the prioce indewx lewvel was at
272, appears to have been taken on the basis of  the
recommendations of the Third Pay Commission.  As such
it cannot be held that the cut-off date has  beeen
selected in  an arbitrary manner . Nobk only  in Lhe
matters of revising the pensionary benefits but sven
in respect of revision of scales of pay, a cut oFffF
date on some rational or reasonsble basis has to be
fixed for extending the bernefits. " ‘
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Learrecd counsel for the applicants have subini tied

that following the Judasment it P.N_Menon s case (supra),
the Governmenl: of Lwlia could have Fixed Lhe cubt of F dake o
a reasonable and rational L

. P
Pﬂce}’ )
the particular | index level as done in bhat case . In the
‘ A

only whaen it is linked with

present caze, however, thelir arievance is that this has not
been done because  the AICPRT reached 12071 .66 on |7, 1993
which oudght to have been the cul of f date and not 1.4 1905

It is F

-
[

rothis reazon they have submitted that the cut  off
date has Pbeen picked up in an arbitrary manner without any

real Pz LS | They hawve also reliscd on a2 number  of

AN

~

Judgements , ocopies placed on record. S-i 8. K. Jaain,

learned counsel haz  also submilbbted that az a class of

who 2

personsA have retired from Govercrment service, this cloagse

cannot be further severed except where there is a reazonable

s

olassif

i

cation. He has submitted‘that the out of f clate of

1.4.1995% ocreates an  artificial cdistinction bebtween the

persons who  have retired prior to 1

7. 199

in

. and  those  who
retired later. The learrsc counsel For bhe applicants have
repeatedly stressed on the fact thal Lthe ocut of T date has to
be Fixed only in the contest of Fhe ALCRT az on | 7. 1993 e

no o other  date can  be reckonad for the purposes of  the

benefits under the impuaned O_M.  for aranting ceiling on

the maximun amount of retirement ewratuity and other benefits.

5. The respondents in their reply have controverted

the above averments excepting te the extent that the DA at

')}

average AICRI  as sanctionsd w_ e F. 1.7.1993 has now  been

treated as Dearness Pay (OP)Y for the purposes of reckoning

emoluments for  calculating retiramsnk aratuily death

agratuity w_e_ f. 1.4.199%.  They have denied that the oot

B o EPPRA
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aff cate has been artitrarily fiwimel.  Acoorcding Lo them, he

tih Central Pay Commizsion had itmel f recommendad that  the

DA as on 1.7 .93 which is be o Ehe averacoe ALCPRL 1291 66
be treated as 0P for reckoning emoluments for the purposs of
retirement aratuity and dealh aratuity under  the Denbral

2

rivil Serviece (Pension) Rules, 1272 The Commission b
also recommendecd  Lhat  these Fenefite be given effecl ‘to
woe F. 1.4.199% which were considered by the Governme .
Thereafter, the Gowvernment has jesusc the Impuagned M
dated 14.7_1995. They have also explained that the stoaff
side of HMational Council (JOM) has also been consulted in

the matter. They hawve also submitted that  on aensesral

noccasions in the ppast

a portion of DA as  linkesd ko b

average price index prevailing on some particular date  was

treated as 0P but the berefit was extended from a spect fic

cdate and not  necessarily from the  date on which that

particular price indesx WAS reached, é%“ Thuyy honee

Y a

therefore, submitted that the chonzsing of the cut off dﬁte‘

af  1.4.1995 haz heen done on a rotional basis taking  into

account  also  the Fecommendations of the Sth Central  Pay

-

Commission  andd other relevant Fachors. Learnecd counsel for

the respondents have relied on a number of Judgments of the
Hor ble Supreme Court and the Tribunal in AP Chopra &
Ors. Vs. Union of India & Ors. (0A 1339/%8 -Principal
Rench), decided on 22.9.1999 and.Narinder Singh Kohli 8 Ors.

Ve. Union of India 8 Ors. (08 P62/CH/95 - Chanciaairh Bench

with connected cases), decided on 25.7 1997, They have

submitted thalt the same arqgunents that are bkeing put Torward

by the learned counsel for the applicants based on the price
index  had  alasn been submitted before kthese Bernches whilch
alsn considered them and dismissec the claims.  They have,

therefore, prayed that the applicationz may be dismissed.

Y2
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£ Az nentioned  akove | learnecd  counsel for  the

applicants have placed much reliance on the Judaement of the

N X R . < . .
Supreme  Court in P.N. Menon s case (supra). s Pt e

that this case hazs also beel cited before the Tribunal in

D.A_FE2/CH/2S  with connected o

before the Chandiaarh
Bench  which has  also dealt with this  Judgement in  some
of %

.. - .. - 1 .
detall . The  submizssions the applicants’ counzel that the
. A

issues  raized in Lhe present 0.4, have not been consicered

cepbec . The Chandigarh Bench in bhe
aforesaid ocase has held that the Govertment frames schomes
for  persons  who superannuate From service and due to TEL P

constraints, 1t is ot 2lways possible to extend the aame
benefits to one and all irrespective of +the dates of
siuperannuation. It is also an accepted fact that whenewver a
revision of pay scales takes place, a cul of f date becomeas

imperative because the berefits.have to be allowsd  within

finarncial resources

@

wvallable with the Goverrment. In. the
bresent case, the out off date of 1.4.199% has tusen
considered and recommended rot only by the Goverrment but has
also been included in paragraph 52 of the recommendations of
the 5th Central Pay Commission.  The High Powered Committee
of the Sth Central Pay Commission which was headed e &
retired Hon'ble Judge of Lhe Suprems Court, had nol A eend
to the‘ sugaestions made by the staff side and others  fhat
the recomnendations shoulal be  aiwven effect to
retrospectively,  but had  gone on the principle  that Aﬁ&é
moretary bensfits should normal Ly accﬁue prospechive ly. fHes
Committes has stated that after careful consideratiog of fhe
suggestions, they have recomnerded that the some may  be
implemented w.oe F_ 141225 which have been  subsequently

reconsidered and accepted by the Gover nment .
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7. I bthe facts and circumstances of the case, we
are, therefore, unable to agrees with the contentions of 1+ he
applicants  thal The out off date of 1.4 1995 given in 1. hie
impugned 0O.M. dated 14.7.1995% is a c<ate which bas no resrs
with the obkjectives soushl bto ke achieved or it has  boen

picked wup  from the hat. Their contention that  the only

valid cul off date should ke 1.7 1992 when the averaae ALCPL

Creached 1201 66 canrot., therefors, be accepted. It cannot

als

1]
>}

be stated that the ook OFf. cdate  of 1.4 199%  is
arbitrary to justify any iﬁterf@remce at this stage. In £his
context,  kthe oﬁservationﬁ of the Hon ble Supreme Cowun b lh
Union of India & Anr. Vs. P.V. Hariharan & Anr. (1997
3CC (L&3) 2*3R), State 01" UP vs. J_P. Chaurasia (AIR 1289
a2 19) and Supreme Court\émployees Welfare Association Vs.

NN
N

Union of India (AIR 1920 SC 334), thoucgh made in the contest
1] [l -
of equal pay for equal work., are equally applicsbls to  the

present case that it is for the adﬁiniﬁtration Lo decide F e
cuestion in such matters and the Courts  should porel 1y
accept:  the recommendationz of the Pay Commission. We alsao
respectfully  agree with the obzervations of the Tribunal in
0A 1339/92 anc DA PE2/0H/PS (supra).

2. In  the result for the reasons given above | we

find no merit in thezse applicabions. The 0. Az {0O.A,
1
2R232/9%, D.A.1341,/97  and D.4.2241/9%)  are  acoordingly

3]

H

dismissed. No order as to en

SRbY Lb -

¢

. Let  a copy of thizs order be also kept in 0 A

1341 /97 and O.A. 2241 /9%) .

(St Lakshmi Swaminathan ) (.. AChLoe
Member (1) Vice Chairman (&)

TSRO
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