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The applicant oasappointed
.  Ohstetrics and Gynae Department nf ^Resident in Dbstetri

„ f 7 11 J'-- .roariong Hospital. New Delhi u. . ■

per terms of appointment, the po=t t. ^
aha ogs appcinted was temporary and uas fr'- a pC ̂ r

ppree years oith one year p. ohat ir nsry P ' .
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The applicant after uorking for some time proceeded

on maternity leave u.e.f. 22.2,95 and continued

on leave till 16.6,95. She rejoined duty on

but after four days submitted an application on

23.8.95 for leave for a period of six weeks havinn

undergone an abortion. Ln expiry of this period

she reported back for duty on 5.10.95. Thereafter

she was asked to appear bexfore the fledical Board

to ascertain her fitness. She was declared fit

by the Board but she alleges that despite her vai i'us

representations she uas not assigned any job tc do.

She further alleges that nothing regarding her

service has been given to her in writing and nc rauso

or reason has been communicated to her regarding

the refusal to assign her duties. In the circumstancds

tL she has come before the Tribunal seekino directicns

to the respondents to permit her to join her duties

as Sr. Resident and to grari her all benefits

of service in terms of the letter of appointment

including payment of salary with all benefits w.e.f.

23.6.95 when she proceeded on leave on account of

flTP (nedical Termination of Pregnancy).

2. The respondents in their reply^ amongst oth r
by

counters, pointed out that/the order dated 30.10,9'^-

(Annexure R-^) the services of the petitioner
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had been terminated y.^f, 20,10.95. The applicant

therefore sought permission to file an emended OH

by yhich she challenged the impugned order of

termination dated 30.10,95 and also the order of the

respondents whereby the period of three days prior
t

to the beginning of leave for abortion uas treated

as extra-ordinary leave as she claimed that she

was on duty during that period.

3. The respondents have also filed the

reply to the amended OA. They submit that after

h6t. appointment on 7.11.94, the applicant had

been almost continuously on leave from 22.2.95 to

25.5,95 and extended medical leave from 23,5,95

to 22,7,95, 23,7,95 uas a Saturday, the applicant

having joined on 24,7,95 again went on medical leave

f  from 25,7,95 to 18.6,95, Uhe rejoined duty on

19,8,95 being a sfeturday and further proceeded on

abortion leave from 21,8.95 to 1.10,95. They admit

that on 5,10,95 she uas asked to appear before

a riedical Board and thist on 9,10,95 an intimaticn

uas received that she had been found fit to rejoin

duty. The respondents contend however that keeping

in view the perforittance report given by the Head.of Oeptt,
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o.f Gyneology vide letter dated 3Q.1'?,gc;

the service of the petitioner was terminator,

in pursuance of clause 1 and 2 of a ppoi. t'^u:nt

letter ( Annexure R-4)w.e.f. 2D.10.95. Thoy

also allege that order of terminaticn u'^ich

was issued on 30.10.95 uas sent to the appliranh
but

by Registered AO/uas received back with the
'  had

Q  remarks of the Postman that she/refused to

^  accept it,

4, 5hri S.K, oauhney, Id. counsel fcr-

the applicant while arguing the case subnilted

that the applicant had remained cn

leave, firstly on account of delivery of

a child and subsequently cn acccunt of i'-Tp

but this was fully authorised unoer the rul

and had been sanctioned and conseou'-nt ly t'--e

applicant could,not be penalised for this leuson.

5. Shri U.K.. flehta, counsel for thtr

respondents on the other hand relied cn thn

terms of the appointment letter and pcinte'j

out that the respondents were fully entitled

to terminate the service of the applicant uithrjt

assigning any reason-and since no stigma attirchac!

to the applicant, there was no requirf fr-nt to

give her a'ny show cause notice.

■ •h
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haue carefully considered the uroijn= nti

and pleadings of both sides. It is an admiften

fact by both sides that the applicant uho uaa

appointed and joined her duties u.e.f. 7,11.C4

uorked continuously upto 21.2.95 and thoioafter

uas continously on leav/e but for a gap of rne c^r

tuo days. Thus the respondents had an oc-asicn

to judge the . efficiency and work of the applicant

during this period approximately of 3| mcnths.

On the other hgnd the respondents submit that

the HOD gaue an adverse report on the uoi k of

the applicant vide her letter oated 5.Id.95.

But in the counter it has been stated that th

applicant proceeded on leave for flip uithout

.  . though
uaiting for its sanction/this leave has noij b-^pn

granted for full peiiod. In the circumstannas

It is clear that the respcndents had been

satisfied uith the performance of the uork

oT the applicant otheruise action s( ould have

been taken much earlier since the HOD had no

opportunity to see the uork of the applicant

after 22.2.95. Patently, the dis-satisfacnc n

uiith the performance of the u/oik of the appiicanf.

arises from the fact that she had ao occasi n

to take long leave extending /°over a period
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or t-iQht months uhich may have ths cause for the

dis-satisfaction of HOD and other respondents. It

cannot be overlooked that the applicant was perfectly
/

entitled to the leave in question and the same had

also been sanctioned by the respondents,

7. Shri Sauhney, Id. counsel for the

applicant placed reliance on the paragraph 1 gOd 2

^  of the appointment letter uhich states that the post

is temporary and the service of the applicant can

be terminated forthwith without giving any notice

or indicating any reasons thereof. Nevertheless

it does not mean that the appointing authority

can»0t act in^whirosical manner and without any foundaticn.

If the applicant in the present case remained on laavo

on perfectly valid grounds and thereafter reported back

on duty, this cannot be the cause of termination cf

her services. The respondents sanctioned the

maternity leave and extension thereof on medical

grounds and have also sanctioned the PITP leave. Now

at the end of leave, termination order has bean

served upon the applicant. Clearly it is the long

leave and not her performance which provides the

nexus for respondents action. The reasons advanced

by the respondents in their reply that the HCO

considered her performance unsatisfactory was no

ground since there was no basis for adjudging her work
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for a long period of eight months and no report

had been giv/en on her performance for the period of

3-^ months when she had actually attended to her duties^

In the abowe circumstances, ue are of the opinion

that the impugned order terminating the service of the

applicant is liable to be set aside.

8. The application is allou.ed. The respondents

are directed to take back the applicant in service

with immediate effect. The applicant uill however

not be entitled to any back wages for the period

she fcas not worked but the intervening period

uill be counted towards the grant of increment

and for fixation of pay. There shall be no

order as to costs.

( R,K.
A

( A.v, Hgridasan)
l/ice Chairman(3)
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