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pfntral administrative tribunal
PRINCIPAL BENCH, NEW DELHI.

0.A.No.2122/95

Ne„ Delhi this the ^ day of October. 1996,
HON'BLE SH. lUSTICE CHETTUR SANKAR6N NAIR, CHAIRHAH
Sn'BLE SH. R.K. 6H0MA. HEHSERCA)

fhllf^dilSftUe Officer/construction.
Northern Rail way,
Kashmere Gate, Applicant
Del hi-110 006.

(through Sh. B.S. Mainee, advocate)
versus

Union of India and others through

1. Chairman/Railway Board,
Ministry of Railways,
Rafi Marg,

New Delhi.

2. Cabinet Secretary,
Government of India,
Rashtrapati Bhawan, Respondent?
New Delhi.

(through Sh. K.T.S. Tulsi, Senior Advocat
with Sh. O.P. Kashtnya, advot..ate)

The applica
Tribunal on

witn on. U.I •

The application havln, been^heard^on^ll.10,%.^t™
ORDER

Sh. R.K. Ahooja, Member(A)

The applicant is aggrieved by the imp.pp!
A-1) whereby a number of officers juniororder (Annexure A i) wnereuy

,  to him on the panel for appointment to the post of
Q' General Managers on Indian Railways have bet., y

such promotion ignoring . the seniority of the „pplica,.t
'  despite the fact they, as the appl icant. had 1 ecs thar

t»o years of service remaining before reaching the age ol
superannuation.

j; The case of the applleant in brief is tfeV

having been appointed to the Indian Railpav Service
0:
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Eng^neersdRSE) on 5.10.1962, he was gWen regu:.r
promotions and was ultimately posted
Administrative Officer/Construction, Northern Railway m

the grade of Rs.7300-7600(RPS) in November, 1992. The
applicant states that in accordance with the Scheme
(Annexure A-3) dated 16.7.1986, he was considered by the
Selection Committee for empanellment for the post of
General Manager in the year 1994 and he was included in
the panel (Annexure A-4) consisting of 32 officers.
According to para 7.3 of the Scheme of 1986, only such of

the empaneled officers would normally be appointed to
posts of General Managers and equivalent as will be able
to serve for atleast two years on such or higher post(s).

Further there is a provision as per para 8(ii) as well as

Explanation(l) thereto that there will be no undue
predominance of any of the Railway Services amongst ths
holders of the posts of General Managers and equivalent

and that holding of more than seven posts of General

Managers and equivalent by officers belonging to any ono

Service would ordinarily be construed as undue

predominance. The applicant submits that there were 3
vacancies of General Managers at the time when the panel

(Annexure A-4) was formed. The name of the applicant

being at Serial No.16, he was eligible for promotion

since the officer at Serial No.2 had less than two yesfs

of service, officers at Serial No.4 to 8 were not

eligible due to ceiling on their Service, ofnct-r <.t

Serial No.9 was appointed as Financial Comrnssioncr,

officer at Serial No.10 was cleared only for the post of

Principal, Staff College, officers at Serial Mo. 11 to

13 had less than two years of service and officer :t

Serial No.15 was declared fit only for ProcucLUM



j

I

I
I

I

!

i

>

'Unit/CORE Tho n ■applicant alleges that- n
delayed by the P^-otlon onde. ereepondents and dltipately a pr„„, . ,

t-roMting li officers a- r.

to -be a . ' """"" P"t „p"PPP'ntPept coaeittee of the Cab'
thif 1 • ^ Cabinet (acc) . j.,»^«l-ttbefe eece as ™a„y as d officers

■  '0 tte applicant i„ the p , '
submits that he i ^PP^icant:lac he learnt thaf t-ho

Lfiac the only ormmct r , •

been ignored . was that h h '''''
that he had less fh-ar, ^

■ «"ice left befo °t  """Ofe superannoation. on tf„ ss
so«e of the officers eh '
than t» dlso le,.."  °f seryice „hichwnich meant thar e ,
teon,repent of two years • ■years remaining service hnr) ■
i^elaxed but thouuc the same relaxatinr.

^bich was discriminatory 3 'extended to him
-fu support of hie

claim, the aoni - " contentione  applicant citec: rx
ces the case of Ah n

"^bu-ia Vs i ini O.P.s,"hion Of India (pu j„ ,
1992(1) CAT 91 ' t9lce Law Journal
'  ' 0A-18V95 decided by fh „

rtibunal. Since his ' = ̂ "^^y eench
and the Cabinet ^o the

—response th- " ^the applicant now r.

■SAneral Hanager witp effect f "
ect from the d;^-hn ^""-S on the panel haye been pro

consequential benefits. c^cted, with all

""" 3™"'"' taken by the
the Officers r

-"A"-, though they pay „cp ^
'  "ot have had i-,,^=ttv:ce left pefor.

^"APerannuation on the a .
appointment had bate of'  '-'^vertheless two
ieft on thp d r "'c^e^te of occurrence of the .
'^bich they were vacancy foiconsidered which was not the

1 < -
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case «ith the applicant. The respondents state that
the posts of General nanager are not included in any
cadre of any service, no service or «e»ber thereof has
any legal right to claim appointment against these posts.
They point out that after the panel is prepared by the
selection Committee, the approval of ACC is reouired at
t.o stages; first for approval of the select list and
secondly for approval of specific postings from the
select List. As per the Scheme for appointment of
General Manager, only such of the empanelled officers
would normally be appointed as General Manager as will be
able to serve atleast for two years in such or higher
post, in the present case since final isation and
approval of the panel in the year 1994-1995 was delayed
and most of the vacancies had already occurred by then, a
decision was taken with the approval of the competent
authority that the requisite period of two years for
officers who were otherwise eligible, be counted from the
date of occurence of vacancy, falling to their turn. The
applicant's case was also considered. The date of
occurence of vacancy falling in his turn was 31.10.95 and
being due to superannuate on 31.10.1996, he wOe not
considered eligible since he had less two rears ,)f
service left to him. ' The respondents point out that
there were two other officers, namely, S/Sh. A.5.P.
Sinha and M.P. Kamal Raj who were also found incligtbKt
for appointment on similar grounds which shows that thtre
has been no discrimination against the applicant, The

respondents, therefore, deny the allegations of th-o
applicant and would submit that the reliefs asked for are
not admissible.
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4. The pleadings and arguments of the parties

before us give rise to two issues which need to he

considered. The first is whether the interpretation of

para 7.3 of the Scheme A-3 dated 16.7.1996 adopted 3

correct. The second is whether the applicant has beer

discriminated in the matter of appointment to the post of

General Manager.

regards the question of interpretatior, it

would be profitable to reproduce para 7.3 of } h,-.

Scheme:-

Para 7.3 Only such of the
empanelled officers would normally bo
appointed to posts of General Managers
and equivalent as will be able to
serve for at least two years on
or higher post(s).

£;' r/

In_ preparing a panel of name-;
for consideration for appointments to
the posts of General Managers .no
equivalent, the Selection Committee
shall as far as may be practicable
ensure that-

Ci) Equitable opportunities arc-
available to the members of the
various services listed In
Appendix n, consistent with lie
experience and specif,,c

.■a, requirements of the vacancies m
posts of General Manage s

and equivalent for which "the
panel is being made ;

(ii) There is no undue predominanr;^
of , any of the Railway Servicr-s

!^.endix-Il among: +the holders of the posts uf
General Managers and equivalent
and

(iii) An officer of the appropriate
service with adequate experience
ifi the post of General Manager
and^ equivalent would becoiiu;
available for consideration for
appointment against a futuri-
vacancy in the correspondinr
functional post of Member of the
Rail way Board.
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Provided, however, tha.,
making recommendations i >
accordance with (i), (iii ... ■
(iii) ■ above, the Selocrion
Committee_ shall, as far a.- fl.a-,/
be practicable, ensure > hat i hr.
difference in batch year-:
between the junior most g.

.  —any, two Servicns inc 1 jd.?,]"[7:
the panel, is not ordinarllv
more than two.

£^^^^iMatio!i__i: For the purpose o-Mi )
above, holding of more than 6
posts of General Managers and
equivalent by officers belonging
to ^ any one service woteld
ordinarily be construed as nrnius
predominance.

£^i^i^Mtim]L_^: Batch for the purp,03e
ot this paragraph will
persons recruited to any
particular Service through the
same competitive examination.

The year to »hich .viy
particular batch of a corvjce
belongs (viz.. Batch year': wi ; '
be determined by the ear l,e--t

on „hich any
selected for appointment ■, o tfn->
Service _ through the same
competitive examination, joins,"

>.^firi Mainee, learned counsel fot the
applicant eoheite- tPat the ooestion of interpretatron o."
Phta 7-3 had cone up before the Principal Bench in D. . Si.
PPPia (supra). The Tnibuhai had in para-15 of its or.,ef
"> 0-P.S. Ahuja Observed that they had requested the
neepondehts to clarify if any criteria had been fiyec
conputing the period of t„o years left for service.
Pince theoretically it could be either the date ,1'
vacancy or the date of sending the proposal for th.-,
approval of the A.c.c. or the date of receipt of
approval of the A.c.c. or the date of issuing ordcs uf
appdintnent or the date of actually tahing over charq, c

higher post. However, the Tribunal did not get any
dear reply to the clariTicatioh sought by it, though t,'.-.
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Senior Counsel for respondents observed that normally it

should be the date of appointment. It was fiirthtr

observed " We have already reproduced above the relevar:t

provisions of the scheme in para 7.3, according to whir.h

only such of the empanelled officers would normally bo

a.ppointed as would be able to serve for at least two

years on the higher ,post(s).This provision also shows

that the period of two years referred to therein Is fcr

service and not for anything else. Service can be deemed

to commence only from the date a person takes charge of

the post." Since some juniors of the applicant in thr.t

case had been given promotion even though they had less

than two years to serve on the post of General Manager ;

the application was allowed and the respondents were

directed to consider the applicant for appointment to the

post of General Manager and to allow him the Grade frcm

the date his junior in the panel was appointed to such a

post.

7. Shri riainee further submitted that this

interpretation , has also been adopted by the Bombay Benuh

of the Tribunal in 0.A.No.184/95 decided on 23.8.1^96 and

the applicant therein one Sh. M.P. Kamal Raj who also

figures at Serial No.13 in the same panel in which th^j

present applicant is at Serial No. 16 was granted the

relief >on the ground of discrimination since his juniors,

similarly placed with less than two years service on the

date of appointment, had been given promotion. In shoi :

the contention is that para 7.3 of A-3 Scheme has to bo

read to mean two years service on the date of appointiiien



> ^
and iti case the respondents relax this noi ii=l
reonire.ent" then all the persons on the panel have lo be
similarly treated without discrimination.

8  Shri K.T.S. Tulsi. learned Senior Counsel
for respondents on the other hand subnits that the
Allahabad Bench of this Tribunal in OA-1698/95 m

order dt. 29.09.1995 also went into the sane quwticn.
Para^30 of its judgehent is quoted as follows;-

"30. It has been pleaded
according to the applicant since the
orders are finally issued in -u /,
1994 the candidate whose Sdl.i

•  date'falls in June should bo
eliminated. It has been pleaded m
the counter-affidavit that extending
this perverse logic the decision would
be that had the orders for appj^ntnicnt
been issued four days later all tho..
including the applicant whos. 56th
birth date falls m July should b.
eliminated. The word 'normally useo

'  in para 7.3 has not to be interpieutu
in a pedantic manner but m a
pragmatic manner. The requirement of
residual service of two years has to
be from a firm date su.c.h as
concurrence ( occurrence- sic i ut
vacancy to which the cand^iaie i.
pin-pointed and date of submission oi
proposal and not a flexible on
which the approval is finalh
received."

5^ Shri TulsT argued that the action taker, by

the respondents in appointing such officers as General
Hanager on the basis that they had two years or ,.orc

residua! service available on the date of occurenco of
the vacancy has been upheld by the Allahabad Bench of th-
Tribunal. He further submitted that the Pi incinvl von-n i

feho case of D.P.S. Ahuja and the Bombay Bench i i Coooo

M.P. Kamal Rai went into only the question o■
discrimination and c|id not decide the quest ion vf

(7^
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interpretation of paragraph 7.3. In the present case

there is no question of discrimination as no officer had

been appointed as General Manager who did not have two

years residual service on the date of occurence of the

vacancy for which he was considered. Therefore, the

applicant in the present O.A. cannot allege

discrimination on the interpretation of the principle

enunciated regarding counting of residual service from

the date of occurence of vacancy rather than from tn--

date of appointment. He further submitted that in the

face of Allahabad Bench judgement, it was in any case not

open to the Bombay Bench to give a different

interpretation and if it felt that it did not agree with

the opinion of a co-ordinate Bench then the proper course

would have been to refer the case to a Full Bench of the

Tribunal. In this context, he cited the case of

Assistant Collector of Estate Duty, Madras Vs. Devaki

Ammal (1995 Suppl.2)SCC 39) in which case the Supreme

Court held that when one Division Bench of the High Court

holds a provision to be constitutional, another Division

Bench of the same High Court cannot declare it.

unconstitutional and in case of disagreement, the latter

Bench for the said reason can refer to the Chief Justice

for constituting a Larger Bench for decision. Sintlarly

in case of Commissioner of Sales Tax, JSK S Ors. versus

Pine Chemicals Ltd. & Ors. (1995 (1) SCC 58), the

Supreme Court held that the decision of the Bench is to

be binding subsequently to a co-ordinate Bench. ohi i

Tulsi strenuously argued that it is open to the

Government to vary its administrative instructions in the

larger interest of its employees. Thus a decision was

taken to make the occurence of vacancy the critical poirit

5V
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°f para 7,3. This .ar
300P and rational reason since otherwise a larg.. ,n,„5,.
Of Officers «„uid have been barred free apnointcer.t dar
to delay that coald occnr i„ the decision eating oroccr ,
The Allahabad Bench had npheld this decision in rn.,e, t
Of an earlier panel. Governoent had. therefore, go,,,,
ahead »ith this interpretation and it was only right thrf
i" oase there „as a difference of opinion as beteeen l..,
Offferent co-ordinate Benches, the latter shonid h„v,
^o=n oettled by obtaining the verdict of the foil Bo,,,.;,
For the saee reason he urged that in the present t.tcc
also,if we should view the action nf

action of the respondent uiti,
disfavour, the proper course »ouid be to constitut
larger Bench to pronounce on the guestion
interpretatioil Q f.. pa ra 7,3,

i. 0 a

Oi

"0 Pave carefully considered the poinl,
raised by Shri Tulsi but are unable in

unable to agree with eithci

contentions. Firstly we do not find that there vt

'  Of the Prinei,...,'Bench and Bombay Bench of this Tribunal on tr
•'ounai on the one hand;

that of Allahabad Bench on the other.

The issues before tbe AIlahabad Bencb and t:,,,
Bombay Bench were different tkitterent. The plea raised before the
Allahabad Bench in 0A-l69P/qyi1698/94 was that the orders of
appointment of Respondents No 3 . 4 •INC.3 & 4 therein should be -
duashed as on the dnt-o of f-u • •of their appointment they had l.ess
than two years of service t'

Tne Additional Solici-or
General on behalf of Respondents No i & ? i,. ,
,  •• ^ 2 had submitteo
that respondents No 3 x 4 h=w« d had core than t„„ yo„s sory.cc
left on the dates when the ^

tPP approyal to the pa„ej

(V-
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received and also »hen the proposal for their appoinraeni
to the post of General Manager was processed. The

Mvision Bench observed that the requirement of residual
service on two years had to be from a firm date such as
occurence of vacancy to which the candidate is pinpointed
and date of submission of proposal and not a flexible
date on which the approval is finally received. Bhen the
proposal in respect of Respondents No.3 8 1 was sent,
they had more than two years residual service, hllahabad
Bench thus held that the actual date of approval of
appointment need not be the material and the firm date
from which the residual service has to be counted. On
the other hand, the issue before the Principal Bench and
the Bombay Bench was one of discrimination, and it was
held that if relaxation had been given in respect of scne

the officers of the condition of residual service of
two years fro, the date of appointment, then this

relaxation had to be appl ied uniformally to all other
officers also. On that basis, the relief sought for by
the applicants in these O.As. had been granted. The
orders of the Allahabad Bench and Bombay Bench if read
carefully, would show no difference or dichotomy in their

^  approach. Bhat Allahabad Bench 1 aid down was that the

applicant-s residual service should be from a firm date
and what Bombay Bench decided was that once relaxation is
granted to the requirement of two years residual service,
H should be made equally applicable. The Allahabad
judgement does not as Shri Tulsi would have us believe,
allow the respondents to interpret Para 7.3 as they will
and choose a 'fir,, date as they would. Such a date h.os
to be determined and made known. Be go so far as to say

^  that n has to have some rational and obiectrve



-12-

relationship with the purpose and content oi the

provision. If ' the purpose and objective of para 7.3 is

that there should be some continuity at the decision siv:;

policy making levels, and being a matter of :)U,)! jc

interest, this" is ■ the public policy, thei an

interpretation which would patently defeat this :)u!;'iic

policy would be clearly erroneous and bereft of any

rationality.. The date of occurrence of a vacancy is a

guideline for the Government to ensure that this dde

should determine all .advance planning and action so fnal;

selections are made in good time and public purpose is

served by ensuring that crucial posts do not ien.'sin

fallow and unfilled even for a day. The respondent:,

cannot deflect their failure, to do so at the experr:.e

of public interest,by filling up posts at a later .late

by the stratagem of appointing officers who may have

even a year's service or less, at the time of appointment,
t

We are in respectful agreement with the Allahabad Bench

in O.A. No. 1698/95 that there should be a firm dale

but would add that the plain language of para 7.3 a 1 "lews

for no other interpretation but that this firm date

should be the date of appointment. Any other date would

be a relaxation of this Rule and such action wouid

open the c^se to an allegation of discrimination us

terms of D.P.S. Ahuja and M.P. Kamal Raj (supra).

12. The contention of Shri Tulsi before us ie

that the Government decided, in accordance witii too

decision of the Allahabad Bench, to have a firm d;!!-.- ,

namely, the date of occurence of vacancy and tfiat Ins

principle has been applied equally to all the pc- i s.-w,; ,

Initially Shri Tulsi contended that the Tribunal c.,-ni' d
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eo« to a conclaslon ttat tta ,it» date namely tte cat-
„,occare„cs ot vacancy • «y net te the con,act
interpretation of para 7.3 and if it no con

hceplnc, in vie» the hllahabad Bench decision, the rattan
.an he referred to a Larger Bench. Hc«ever, the ratio o,

since there «as no discrimination in respect of the
applicant. «e find this argnment faUacious. ,vs «e h,avc
concluded, para y., requires no interpretation since
speaKs of the persons to he appointed „hc '.ia he ahle
to serve for atleast t»c years'. If any other criteria
is fixed such as date of occurence of vacancy or date or
making a proposal to the Appointment Committee
cabinet then there is a relaxation involved of para 73
and in that the question of discrimination hccooer
relevant. Once the requirement of ability to serve

r- ■•cf rPlqxed then the respondents ca.inoSat least two years rs reiaxea

import another criteria such as date of
vacancy mithout amending this guideline. Patently
present applicant has not been given benefit of this
relaxation since the respohdents chose to relax ihc

■  provisions in a certain manner beneficial to some ''c
detrimental to others.

.,J3 The mischief of the relaxation made by
a- ki 1 ji 7 ran be easily seen. It is !responden "tsNo-i

that the persons mho have been appointed had more lira:,
tmo years residual service left on the date of occu.-cn.c
of vacancy for mhich they have been considered. On the
other hand it is alleged by the applicant and .ri-t dcmc:
by the respondents that some of those mho have been
appointed on the basis of date of occurence of va.aniv



could not have been appointed on that date becau-;e

of the rule of predominance as the number of

officers belonging to their particular service had

already then reached the ceiling. It is in fact the

efflux of time in their case resulting in the

superannuation of some officers of their service which

has removed the bar of predominance and made them

eligible for appointment. Two things have thus happened

in their favour through the action of the respondents-;

firstly they have been given, the benefit of consider at ion

of the date of vacancy which fell to them, and tfiis in

^  ■ itself seems like a lottery and another that from being
ineligible they have become eligible in terms of the rule

of predominance. Thus if the vacancies had been filled

up on the date that these had occurred many of the

officers now promoted would not have been eligible. On

the other hand the applicant who was earlier eligible has

been made ineligible by the efflux of time. Thus tiie

respondents No.l and 2 have, therefore, not only

determined the extent and nature of relaxation in Sin

arbitrary, irrational and whimsical manner but have gone

further and applied it in a manner patently to favour

some and tp discriminate against others.

14. In the light of the above discussions, we

conclude that the applicant was entitled to the benefit

of relaxation of the requirement of para 7.3 regaiding

residual service since juniors similarly situated had

been granted this benefit. He is, therefore, entitled to

the relief sought for. We, therefore, allow l.fie

application with the direction that the applicant wi' 1 'je

deemed to have been appointed as General Manager w.Uh
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offprt from the date his junior on theretrospective effect rrom

.as appointed and he ..1 he e„tU1ed to al, the
„„seoueot.at henefUs. »e ohsevee that the applies,,t -s

ho nn 31 10.96 and it may not oe
due to superannuate on Ji-

iiv; arrange his posting fot"possible to actually arrange
•  a Fven so the first respondent willremaining period. - Even cO

^ohifiration regarding his
ensure that the necessary notificat

nottonal proaotion are tssued -vthin a period of one
„onthandhis retiral benefits are granted on that
basis.

will be no order
15.

as to costs

In the circumstances, there

(R.K. Ahiia

Dated, IC October. 1990.

1,^  IC vx OIH

(Chettur Sankaran Naird))
Chairman


