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<J CENTRAL ADM 1 N I STRAT I VE TR I PR 1 NCI PAL BENCH
OA No.2120/1995 )

New Delhi , this 20th day^^ofe. January. 2000
Hon'ble Shri Justice Ashok Ag^rwaI , Chairman

Hon'bie Smt. Shanta Shastry. Member(A)

Har i sh Chandra Yat i
C-13. PS Paharganj Appl icant
New DeIh i

(By Shri N. Safaya.Advocate)

versus

1 . Commissioner of Pol ice
PHQ, MSO Bui lding, New Delhi

2  Add I . Comm i sss i oner of Pol ice(Admn,), PHQ, New Delhi ■ ■ Respondents
(By Shri Rajinder Pandita, Advocate)

ORDER(oraI)

Hon'ble Smt. Shanta Shastry

The appl icant in this case was appointed as

Sub-Inspector (Execut ive) in the Delhi Pol ice wi th

effect from 7.7.80 after having been selected through

the Staff Select ion Commission. The inter-se seniority

of Sis who were appointed during the year 1980 was f ixed

vide not ification dated 2.4.83. in this, appl icant was

placed at SI .No.3. Thereafter, respondents issued

integrated seniori ty I ist on 8.6.90. Appl icant found

that he has been placed in the new seniori ty l ist at

SI .No.850 and his date of confirmation was shown as

19.12.83, whi le al l his juniors were shown above him in

the seniority l ist. Appl icant represented against this

and he was informed vide respondents letter dated

27.10.94 that his representation had been considered and

was rejected being time-barred. Aggrieved by this,

appl icant has approached this Tribunal with a prayer to

quash the order dated 16.11.94 and to issue a direction

to the respondents to place his name in the integrated

seniori ty l ist in accordance wi th the seniori t> which

was conferred on him vide order dated 2.4.83.
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2. It is the case of the appl icant that according to

V  i
Rule 5(^ of the Delhi Pol ice (Appointment &

Recruitment) Rules, 1980, after successful completion of

the period of probation the employee shal l be confirmed

by the competent authority subject to avai labi l ity of

permanent post. The probat ion period is of two years

and can be extended at the most by one more year by the

competent authori ty. In case of the appl icant . his

fi*-
probation period was apprently extended by one more

year. Appl icant was confirmed with effect from 19.12.83

though according to him he should have been confirmed

wi th effect f rom 6.7.83 i .e. after compIet i on of 2

years of probat ion period plus one year of extended

period of probation. I t is because of this delayed

con f i rma t ion, that the appl icant claims that he has lost

h i s sen i or i ty.

3. Learned counsel for the respondents submi ts that

during the period of probat ion, there were two defaults

the appl icant for which he was punished wi th

censures. The two censures were awarded on 20.5.82 and

24.7.82 for the defaul ts on 18/19.12.81 and 26/27. 1 1 .81

respect ively during the vi tal period. Vide Hqrs.

letter dated 20,3.86 the vi tal per iod was counted from

19.6.81 to 18.6.83 i .e. two years preceding the date of

avai labi l ity of permanent post as per cri teria laid down

in the instruct ions issued by Hqrs. vide circular dated

19.4.80. The argument advanced by the learned counsel

is that due to late confirmat ion the appl icant has lost

his original seniori ty as the seniori ty is final ly

sett led from the date of conf irmat ion as per Rule 8(c)
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\yof Delhi Pol ice (General Condi tions of Service) Rules.

1980 and Rule 22 of Delhi Pol ice (A&R) Rules. 1980

appl icable at that time.

4. Shri Safaya learned counsel for the appl icant urges

that since j^5(e) of the Delhi Pol ice (A&R) Rules, 1980

reproduced below clearly st ipulates a specific period

beyond which probation cannot be extended the appl icant

was ent i t led for confirmation immediately on complet ion

of the extended period of probat ion i .e. from 6.7.1983

Rule 5(e)( i ) - Al l direct appointments of
employees shal l be made ini t ial ly on purely
temporary basis. Al l employees appointed to
he Delhi Pol ice shal l be on probation for a
period of two years. Provided that the
competent authori ty may extend the period of
probation but in no case shal l the period of
probation extend beyond three years in al l .

( i i ) The services of an employee appointed on
probat ion are l iable to be terminated wi thout
assigning any reason.

( i i i ) After successful complet ion of period of
the employee sha I I be confirmed inhe Delhi Pol ice by the competent authori ty

subject to the avai labi l i ty of permanent post'" '.

matter the learned counsel is drawing

support from the judgement dated 22.3.79 of the Hon^b1e

Supreme Court in Civi l Appeals Nos.2902 and 2903 of 1977
in the case of Param j i t S i nah R^ndhu and Qr.s . \/q

Sakha_^Ors. ( 1 979 ( 21_yoi^i SCSLR 88). The relevant
para 9 of the judgement reads as fol lows:

i

ri'crunl on behalf of the directrecrui ts that once a specific period of
probat ion is fixed and a fetter is put on the

onlT by a P^°bation
^ I speci f ic period, at the end of suchextended period ei ther the service of the

around dispensed wi th on the
he Inn ■ appointment or if
In h thereafter he must be deemedhave been confirmed and the date next after
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w  the day of expiry of his ordinary or extended
period of probation would be the date of his
confirmation. This Court has consistently
held that when a first appointment or
promotion is made on probat ion for a specific
period and the employee is al lowed to continue
in his post as a probationer only in the
absence of any communication to the contrary
in the original order of appointment or
promotion or the Service Rules. In such a
case an express order of confirmation is
necessary to give the employee a substantive
right to the post and from the mere fact that
h0 is al l owed to continue in the post after
the expiry of the speci fied period of
probation i t is not possible to hold that he
should be deemed to have been confirmed. This
view was taken in Sukhbans Singh V. State of
Punjab, G.S.Ramaswamy V. IG of Pol ice, Mysore
State and State of UP V. Akbar Al i . This
view was founded upon the relevant rules which
permitted extension of the probationary period
for an indef ini te t ime. In fact there was no
negative rule in these cases prohibiting the
Government from extending the probationary-
period beyond a certain maximum period.
However, where the rules provided for a fixed
period of probat ion wi th a power in the
Government to extend i t up to a speci fic
per i od and not any unI i m i ted per i od. e i ther by
express provision or by necessary i mpI i cat i on,
at the end of such specif ied period beyond
which the Government had no power to extend
the probation, the probat ionei i f he cont inues
beyond that period, should be deemed to have
been confi r med in the post . '^h is Court in
State of Punjab V. Dharam Singh after taking

^  into considerat ion rule 6(3) of the Punjab
Educational Service (Provincial ised Cadre)
Class I I I Rules, 1961 , which provide for
ei ther dispensing wi th the service of the
person appointed to the post or probat ion if
his work was found to be unsat isfactory or to
e.xtend the period of probation for such period
as may be deemed f i t or revert him to his
former post i f he was promoted from some lower
post, provided that the total period of
probat ion including the extension if any.
shal I not exceed three years, held that the
Service Rules f ixed a certain period of time
beyond which tire probat ionary period cannot be
extended and i f an employee appointed or
promoted to a post is a I lowed to continue in
that post after complet ion of the maximum
period of probat ion wi thout an express order
of confirmat ion he cannot be deemed to
cont inue in that post as a probationer by-
imp l i cat ion. In such a case the court held i t
is permissible to draw an inference that the
employee al lowed to continue in the post of
complet ion of the maximum period of probat ion
has been conf irmed in the post by impl ication.
Rule 8 of the Service Rules prescribes the
per iod of probat ion of two years beyond one
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year meaning ^ave^the"power to extend
Government would n beyond a period of
the period ^ • tuat i on the rat i o . n
three , ge after the expiry of the
Dharam Singh s c specific order of
period without ,^ ^e demed to continue inconfirmation he sho^d^ mutandis apply and
his post would mu direct
it wi l l have to be ne probation
recru i t who ®°"^P'thfabsencro? extension of
of two iod would be deemed to be
probat ionary perioo, ■ _i ,f.ation.
confirmed by necessary .mpl ioation

g  He ci tes another judgement of this Tribunal decided
cn 12.4,91 in OA No:,988 of 1990 in the case of SuilBnd^

oandhi Vs ..._Pe I h i Admn .__reEOilUd-Ul-IXi3921X-^
.TO. 753 which also held that ' the normal period of
pnobation of an emp.oyee appointed to Oeih, Poi ,ce ,s

.ears. However, the competent authority may extend
the period of probation but in no case shal l the period
O, probation extend beyond three years in al l . It was

Clear that after the expiry of maximum period of
probation stipulated in the Rules of Delhi Pol ice there
13 an inference of automatic conf i rmat i on , w i th a
puotation from the judgement in the case of State of
Punjab Vs. Dharam Singh (supra).

7, The learned counsel further contends that the minor
Kx:> ort har for promotion andpenalty of censure can be no bar

cannot be a ground for over Iooking seniority m the
matter of promotion as held in the judgement of the
gpwahati Bench of this Tribunal decided on 22.7.92 in OA
941/1991 in the case of A, K SahuVs. IIOI AIR 1992(2i.
PtT 48. In this Judgement rel iance was placed on the
judgement of High Court in case of SJAJtennn V.s. Stat^
-r v.rale anu nr. r1970 i ABA IC 897] wherein the same

view was expressed.
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8. Shri Safaya points out that though the appl icant was

awarded two censures their effect was over after six

months as per the extant instructions of the Delhi

Pol ice issued by the Commissioner of Pol ice vide

circular dated 22.9.92 clause (v). They ar^ extracted

be Iow:

"Officers who have been awarded censures during
the last six months wi th no other punishment

may also be al lowed to be brought on promotion
l ist provided they do not have any other major
punishment. However, the effect of censures by

debarring the official for promotion bysix
months shal l cont inue."

9. I ll the l ight of these instruct ions also the

appl icant should have been confirmed on complet ing the

extended probat ion period on 6.7.83.

10. Learned counsel for the respondents however submits

that when the appl icant was appointed, the Rules of

Punjab Pol ice were appl icable and according to these

rules. there was no outer l imi t prescri bed on the

probat ion period. He further points out that the

app I icant has not raised the point regarding

confirmat ion in his representat ion. The only prayer

pertains to seniori ty and the respondents have right ly

f ixed his senior i ty as he could be confirmed only on

19.12.83. His conf irmat ion was deferred for 6 months

because the date of defaul t of the censures awarded to

him comes in the vital period. This vi tal period was

counted from 19.6.81 to 18.6.83, i .e. 2 years preceding

the date of avai labi l i ty of permanent post .

11 . He also submi ts that the appl icant had earl ier

f i led OA No.1915/95 chal lenging his non-promotion which

was dismissed by an order dated 18.7.96. In this

judgement i t was held that though the punishment of

i
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censure could not have been taken into consideration

after a period of six months, st i l l i t would not wash

merely by lapse of time and unless the same is set aside

or expunged by the appropriate authority, i t remains on

the service records for al I relevant purpose. Learned

counsel therefore avers that the action of the

respondents in confirming the appl icant from 19.12.83 is

in order and the seniori ty fixed thereby is also

cor rec tIy f i xed.

12. We have heard the learned counsel for both^parties.

The appl icant's case is clearly covered by the rat io of

the judgement in Dharam Singh's case fsupra). We have

also come across the judgement of the Madras Bench of

the Tribunal in the case of S.Gabriel Pandian Vs. UOI

(1993) 23 ATC 528. I t was held therein that

confirmation of an officer undergoing punishment could

not be postponed merely for that reason. By postponing

con f i rma t ion of the appl icant on the ground of reduc t i on

in pay to the minimum of the scale of Inspectors having

been imposed, the respondents had in effect decided to

postpone his right to hold the post as wel l . The

officer was cont inued in the post of Inspector al though

drawing a lower scale as a resul t of punishment . The

Court held that conf irmat ion of the officer should not

have been postponed by taking into account punishment

that has been imposed.

13. In view of the above discussions we hold that the

appl icant should have been confirmed from the date his

extended pet iod of probat ion got over. We. therefore,

set aside the impugned order dated 16. 1 1 94 and direct
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the respondents to hold review DPC to consider

con f i rma tion of the appl icant w.e.f. 6.7.83 when t he

three years of his probat ion were completed and also to

fix his seniori ty duly on the basis of the changed date

of conf i rmat ion. Our orders shal l be compI ied with

within a period of 3 months from the date of receipt of

a copy of the order.

14. The OA is thus al lowed. There shal l be no order as

to costs.

(Ashok /Agarwal )
Chi^ rman

(Smt. Shanta Shastry)
Member(A)
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