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CENTRAL AOMINISTRAT I\/E TRIBUNAL,
PRINCIPAL

original applicat ION^NO

Tuajdglli t hi j..t he..31it dai„qf ..Augu 8t 1 1999^

Corsn: Hon-bla Shri Juatica R.G.Uaidvanatha, Wca-Chaib»ah, ,
Hon'ble Shri C.L.Negi, MambBriA) .

Gindresh Muni,
R/o. Housa No.45,
G al i No • 4,

(By Adv/ocata Plr.B »5»Mainaa)

V/s.

Union oP India : Through

1. Tha Ganaral Hanagar,
Northern Railway»
Baroda House,
Neu Delhi'

2. The Divisional Railway Manager,
Northern Railway, ^ . .
Moradabad. ••• Respondents.

(By Advocate flr.B.S.Dain)

(Per Shri Justice R »G.\/aidyanatha»yica—Chairrnon)

This is an application filed by the applicant

challenging the disciplinary action td<Bn against the

applicant. The respondents have filed their reply. Ua

have heard the learned counaele appaaring of» both sides

and also perused the original enquiry file made available

to us by the learned counsel for the respondents.

2. The applicant was appointed as a substitute loco

cleaner by order dt. 28o11»198B. He worked for about throe,

years. It appears, there was a scam in the Railways wharo

number of people had taken up jobs as Group 0 officials

on the basis of their alleged casual labour service aarliao.

After the RaiLuay Vigilance made some preliminary enquiry
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^  charge sheets uere issued to many employees including the
applicant. The charge sheet issued against the applicant
is dt. 22.1.1991. Two allegations are made in the charge

sheet. One is that the applicant has obtained a job on

the basis of his casual labour serv/ice from 15.6.1978 to

14.8.1978, but for the purpose of verification the records

are not available. The second allegation is that as per

the date of birth disclosed by the applicant viz. 25.8,61

he uas under-aged on the date of his initial appointmont

on 15.6.1978.

The applicant filed a reply to the charge sheet

denying the allegations. He asserted that he had uorkod §3

a Casual Labourer during the relevant period and as far ao

his under-age is concerned he has stated that ha had given

the correct date of birth, but the administration has

relaxed the age and appointed him. He also sent number

of representations to the Disciplinary Authority and also

to the Enquiry Officer asking for additional documents, but

they uere not furnished. An Enquiry Officer uas appointed.^

One prosecution uitness uas examined. On behalf of the

applicant five defence witnesses uere examined. After tho

enquiry, the Enquiry Officer submitted a report holding

that the charge is proved. On the basis of the Enquiry

Report, the Disciplinary Authority passed the impugned

order dt. 3.1.1994 agreeing with the enquiry report imposing

a penalty of removal from service. Aggrieved by that ordat?

the applicant preferred an appeal to the Appellate Auth^ori

The Appellate Authority did not dispose of the appeal and

therefore, the applicant has approached this Tribunal

in O.A. No,1504/94. That O.A. was disposed of by this
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Tribunal by order dt. 23.3.1995 giving a dirfeiion to tha
Appallate Authority to disposs of the appeal uithin a ;
pariod of thrae months. Accordingly, the Appallate Authority
by order dt. 27.6.1995 dismissed the appeal by observing
that the charges are proved against the applicant and ho

has been inflicted 0 proper punishment. Being aggriBVod
by these orders, the applicant has approached this
Tribunal*

3. The applicant's case is that he has not coramittBd

any such mis-conduct as alleged in the charge sheet. Ha
had actually uorked as a Casual Labourer during the ralavont
period and on the same he was appointed on regular basis.

As far as the under-age is concerned, it is stated that ho

never mis-represented about his date of birth and he has

given his date of birth correctly and on that basis he has
been appointed by the Administration. It is also his caso

that the Divisional Railway Manager has pouer to relax tho

age even in the case of under-aged people and accordingly
DRM's approval has been obtained before appointing the

his

applicant. It is/further case that the whole enquiry is

vitiated since number of documents sought for by tha

applicant were not produced during the enquiry. Ono dsfencij

witness sought for by the applicant was also no examined

during the enquiry. It is also alleged that the orders

of the Disciplinary Authority and the Appellate Authority

are cryptic orders and are invalid since they are non-

spaaking orders. It is, therefore, stated that tha

impugned orders be quashed and applicant be reinstated

with all consequential benefits.

4. The respondents in their reply have taken tha
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stand that uhataver ralavant documents uate auailaOla have :
baan furniahad to the applicant. That the enquiry has

That .

been done as per rules, /the applicant had sufficient
opportunity to defend himself in the Enquiry. It ia allegod ,
that applicant had secured employment by fraudulently
shDuing that he had worked as a Casual Labourer during tho ■

relevant time. The applicant was under-aged and therefore

he could not have been appointed as a Casual Labourer m

1978. It is stated that efforts were made to verify the

previous service of the applicant, but it was not suppori-ejcl

by any valid documents. That no case is made out for |

interference with the impugned orders. ■

5. The learned counsel for the applicant has , |

questioned the correctness and legality of the impugned

orders. Ha argued that the enquiry is vitiated due to

non-supply of number of documents sought for by tho

applicant and thereby the applicant has been prejudiced

in his defence. He also commented on the non—examination

of defence witness. He also commented on the Isgality of

the non-speaking orders passed by the Disciplinary Authority'

and the Appellate Authority. On merits, he contended that

the applicant has not committed any mis-conduct and this

is a case of no evidence calling for interference by this

Tribunal. On the other hand, the learned counsel for tho

respondents maintained that whatever documents which ware

relevant are furnished to the applicant. Ha also argued

that Boaauthority has powers to relax under-age and thsrafofc,

the very initial appointment of the applicant was illegal.

As far as non-exam inat ion of rir.Kevat is concerned, it was
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argued that it uas for the applicant to proWed his dsfejucG.' :

uitness and the Administration cannot ba found fault with

if nr»Kauat does not turn up. On merits, he supported tha

findings of the Enquiry Officer and the orders of the

Disciplinary Authority and the Appellate Authority. He

also argued that uhen tha Disciplinary Authority is

agreeing with the Enquiry Report, he need not urite a

detailed order.

After going through the materials on record,uq

find that there is a defect in the enquiry since documen;:^

sought for by the applicant were not produced by the

Administration. The applicant has made number of

representations seeking production of certain documents

to prove his defence. The first such document is at page 25

of the paper book dt. 15.2.1991. Tha applicant has asked

the Administration to produce the DRfl's approval and the

concerned file to shou that tha applicant's appointment

had been approved and in one of the letters he has even

stated that ORfl has pouers to relax the under-age of tha

applicant and this has been done. That document viz.

DRm's approval or the concerned file uera not produced

during the enquiry. Then, the applicant had soajight for

the production of Casual Labour CandLbearing No. 134298 and

the Service Record pertaining to his working as a Casual

Gangman, but they uera not produced. These documents

were necessary to prove the defence of the aPPlicant to

prove that he had actually worked during the relevant

period. Then, he had sought for two medical roemos to show

that he uaa shoun as uhder-age at that time and inspita
of that ha uaa appoihtad and this indicated that there uaa

uaa
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„l3Xatlcn Of age in his favour. Then, he ena ^oro !
document dt. 22.7.1905 uhere the conoetned officer had
uarifiad the service particulars of the applicant and found
it as correct. All these documents uere relevant documents ;
and ware material documents to prove the defence of the
applicant in respect of the two charges framed against him.
unfortunately, these documents were not produced by the
Administration during the enquiry, riaraly. saying that
all relevant documents were furnished will be of no avail
because these documents will go to the root of the matter
during the enquiry. In fact, one such letter is now
produced by the l^rned counsel for the respondents before
us which is dt. 22.7.1985. which the applicant has raforreti
to as Item No.3 in his letter dt. 16.2.1991 which is at
page 20 of the paper book. This document dt. 22.7.1985 is
a letter written by the P.U.I.. Norther Rly. Rosar to
tha P.U.I..Northern Rly. Safipur asking for the casual

i. • 1 Tso n<» »-hR PDDlicant. On this document theralabour particulars or cne appiAcant.*

is an endorsement on tha left hand side by hand by P.w.l.
3 s p Q r

Safipur stating that ha has v/arified/the office record and
it atoas' that tha aarvica particulars ara corract. This

uas a most important documant which tha applicant wanted

during the enquiry, but it uas not produced. The only
submission of the respondents counsel is that this note

in hand-writing is put by flr.Kev/at and he was not examinsr.!

by the applicant as defence witness, though cited by him.
This is an official record of the Administration, there io

an entry made by the officer during the discharge of his

official duties that he has verified the records and

found the entries correct. It is ho part of t^e applicant
a /
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to prove the entry of the official record, for the

adminietration to explain as to how this entry came to be

made either by examining Mr.Kevat or some other official.

There is a presumption that all official acts teva been dons

in the usual course# Uhen ithere is an official record which

says that verification has been done and the service

particulars are correct, then the burden shifts on the

administration to show that the verification entered is

false or it is a wrong entry. But, no such attempt was

ever made by the administration to prove that fact.

7, In our view, therefore, non-supply of material and

relevant documents has prejudiced the defence of the

applicant. In an identical case pertaining to so®b scam

about appointment of Casual Labourer^in the case of

Raj Karan, a Division Bench of this Tribunal in O.A.

No.1358/95 interfered with the order of the Disciplinary

Action against the official in their Judgment dt. 22.3.98

on two grounds viz. non-production of documents and

non-examination of defence witnesses. The learned counsel

for the respondents may be right that in this case the

applicant had examined •five witnesses and even flr.Kevat

was also summoned by the Enquiry Officer, but some how

he did not turn up. Therefore, the observation in the

Judgment regarding non-production of defence witnesses

may not apply to the present case. But, in that case the

Tribunal examined the question of non-supply of material

documents and held that the Enquiry is vitiated. They did

not even order any fresh enquiry after supplying documonto.

8. In the present case, it is not a case of the

applicant obtaining job on a bogus or fake casual labour

^•<9.
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Card. Here, the allegation is that the servi^particulgro
could not be verified for want of records, if service

particulars could not be verified for want of records, the ;
administration has to blame itself and not the employee. ■

All the official records are in the office. If some records :

are missing, then the employee cannot be held responsible.

But, the learned counsel for the respondents tried to ,

explain that "want of record" means that applicant's

name does not find/place in the existing available records. :
■  i

Us cannot accept this argument since it is not tha , |
; i

allegation either in the article of charges or in tha

statement of imputation. If tha charge was that inapite j
of verification of available records tha applicant's nsms |

■ i

does not find a place, then tha matter would hava bean ]

different. But, hare the allegation is that tha service

particulars could not be verified for want of records. Tnl,

statement cannot also stand the test of scrutiny in view

of the verification report of tha P.U.I. of Safipur

which we have already pointad out. ;;

9, As far as tha other charge of under-age is concerhaCj i

the applicant has made a specific request for production

of certain documents to show that ha has not mis-reprasentGC

anything regarding his age and on the basis of his age

the administration appointed him with open ayes and this

Was presumably due to the approval of DRfl for relaxation o*

age. The applicant made this allegation and wanted

certain documents to support his stand, but those documeniia

were not produced by the administration. Than, what is rcos'Gr;

we find that tha sole prosecution witness examined in this
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case has admitted in tha cross-examination i^ial/thQ DHPl
has powers to relax under-age. A specific quastion has
been put to him and he has answered that after scrutiny.
If the scrutiny committee finds that a particular amployee

i3 under-age, then tha matter will be referred to the ORH
for his approval and he has powers to grant age relaxation.
The learned counsel for the respondents submitted that no

body can grant relaxation of age. No Rules were brought
to our notice. The P.W.-I has admitted this. Further

the applicant wanted some documents to prove his defence
that ORfl has reLa-xad his age. In the absence of that

document and admission of P-U—I there is no difficulty to

hold that the applicant has been prejudiced in his defence.

It is not tha case that tha applicant mis-rspresentad his

age or has given more age than his real age. Ha has givoh
his clear age and he has been examined by the Doctor and

he has been appointed with open ayes by the Adminiatrations

but three years later, the Administration has issued the

charge sheet alleging that he was under-age. In the

facts and circumstances of the case, we are satisfied tha*

tha applicant has been seriously prejudiced in his dafanco.

This is also a case where on the available evidence no cajo

of mis-conduct has been proved against tha applicant for

the simple reason that there is no material on record to

say that the service particulars mentioned in applicant'c

appointment order were fake or false. In view of this

conclusion, we need not consider the other contentions of

the applicant's counsel about legality of tha orders of ths

Appbllate Authority and Disciplinary Authority on the^

ground that they are non-sped< ing orders.

... in.
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10. No..re.ains th. question as to what direotion
ua should 9iva7 Ua haua alraad, rafarrad to a 3udo.Bnt
of tha Division Banoh of this Tribunal in O.A. 135S/95.
Taking tha facts and circumstances of tha case into
consideration, on an identical case, tha Tribunal ordered
reinstatement without back wages, but giving ho liberty
to the administration to hold fresh enquiry. In addition,
to tha observation made in that order with which we fully
agresi In the present case, as far as under-age is
concerned ue have already expressed the vieu that tha
administration has not produced the necessary documents.

As far as the casual labour service is concerned the
allegation is not that the entries are false, but the
entries could not be verified for want of record. Thersfo:
this is still a stronger case uhere ue cannot give any
opportunity to the administration to hold the enquiry

afresh. i J

In vieu of our finding that tha enquiry is vitiated, j

the applicant is entitled to be reinstated. Since ua are
not giving opportunity to the administration to hold enqoery. j
again, in the circumstances of the case,ue ara not auardins j
back uages to the applicant. Houever, the applicant uould
be entitled to salary prospectively viz. from to d^ and
onuards. It is quite likely that applicant might have bapn |
employed elseuhere or he may not come and report for duty |
immediately. In such a case, auarding salary from to day

and onuards may not be just. On the basis of this order

if the applicant comas and reports for duty within 15 days

from the date of this order,then he uould be entitled to

salary from to day and onuards. But, houever, if he vt
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for duty beyond 15 days, then he would be entitled to

future salary pn the date he reports for duty irrespactiuo

of the question whether he is taken to duty or not by the

Administrationo If inspite of his reporting for duty, if

the administration delay^by few days or month or more, then
he would be entitled to salary from the date he offers

himself to join duty.

11* In the result, the application is allowed. The

impugned orders dt. 3.1.1994 and 27.6.1994 are hereby

set aside. The Respondents are directed to reinstate the

applicant forth with. However, in the facts and circum

stances of the casb,the applicant is not entitled to any

back wages, since we are debarring the Administration from

holding any fresh enquiry on the basis of the impugned

charge sheet. However, the applicant will have continuity

of service from the date of removal till the date of

reinstatement for the purpose of leave, pension etc.

However, the applicant is entitled to full wages from

to day till the date of reinstatement and of course, after

reinstatement also (subject to the observations made in

para 10 above) . The respondents are directed to comply

with this order within a period of three months from the

date of receipt of the copy of this order. No order as

to costs.

(3.L.NEGI) (R.G.I/AIDYANaTHA)
MEflBER (a) UICE-CHAlRflAN

B.


