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Central Administrative Tribunal
Principal Bench

_ New Delhi
0.A. No. 2103/95 ‘pecided on 31.8.1999
Gindresh Muni ... Applicant

(By Advocate: Shri B.S.Maines )

Versus
Union of India & Ors. ... Respondents
(By Advocate: Shri B.5.Jdain )

CORAM

HON'BLE MR. JUSTICE R.G. VAIDYANATHA, VICE CHAIRMAN
HON'BLE MR. J.L. NEGI, MEMBER (A)

1

2.

To be referred to the Reporter or Not? xeS’\mﬂg

Whether to be circulated to other outlying
Benches of the Tribunal or not? No

(R.G. VAIDYANATHA)
VICE CHAIRMAN
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CENTRAL ADMINISTRATIVE TRIBUNAL,
PRINCIPAL BENCH, NEY ODELHI,

Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Uice-Chairman,
Hon'ble Shri J.L.Negi, Member A) .

Gindresh Muni,

R/o. Housa No.45,

Gali No.4,

Sangham Vihar, )

New Delhi. «s« Rpplicant.

(By Advocate Mr.B.S.Maines)

Us.
Union of India : Through

1. The General Manager,
Northern Railway,
Baroda House,

New Delhi.

2. The Divisional Railuway Manager,
Northern Railway,
Moradabad. .+« Respondants.

(By Advocate Mr.B.S.Jain)

(Per Shri Justice R.G.Vaidyanatha,Vice-Chairman)

This is an application filed by the applicant
challenging the disciplinary action tak an against the
applicant. The respondents have filed their reply. Uus
have heard the learned counssels.appasering on both sides
and also perused the original enquiry file made available
to us by the learned counsel for the resporndant s.

2. The applicant was appointed as a substitute leco

cleaner by ordsr dt. 28.11.1988. He worked for about thra&f‘

years. It appears, there was a scam in the Railways wharo

number of people had taken up jobs as Group '0° officials

on the basis of their alleged casual labour service sarlisz.

After the Railwmay Vigilance made some preliminary enquiry
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charge sheets uwere issued to many employees including the
applicant. The charge sheet issusd against thes spplicant
is dte 22.1.1991. Tuo allegations are made in the charge
sheet. One is that the applicant has obtainad a job on
the basis of his casual labour service from 15.6.1978 to
14.8.1978, but for the purpose of verificaticn the records
are not aveilable. The second allegation is that as per
the date of birth disclosed by ths applicant viz. 25.8.61
he was under-aged on the date of his initial appointnent
on 15.6.1978.

The applicant filed a reply to the charge shset
denying the allegations. He asserted that he had uorked sa.
a Casual Labourer during the relevant period and as far as
his under-age is concerned he has stated that he had given
the correct date of birth, but the administration has
relaxed the age and appointed him. He also sgnt numbor

of representations to the Disciplinary Authority and al s

N .

to the Enguiry Officer asking for additional documents, bud -

they were not furnished. A&n Enquiry Officer was appointeﬂ»‘
One prosecution witness was examined. 0On behalf of tha
applicant five defence witnesses uere examined. After tho
enquiry, the Enquiry OPficer submitted a report holding

that the charge is proved. 0On the basis of the Enquiry

Report, the Disciplinary Authority passed the impugnsd

order dt. 3.1.1994 agreeing with the enguiry report impoeiﬂgﬁ

a pehalty of removal from service. Aggrieved by that orcay

the applicant preferrsd an appeal to the Appellats Authoritys
The Appellate Authority did not dispose of ths appeal and |
therefore, the applicant has approached this Tribunal

in 0.A. No.1504/94. That 0.A. was disposed of by this
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Tribunal by order dt. 231.3.1995 giving a dirse€ ion to the .
appellate Authority to dispose of the appeal within a
period of three months. Accordingly, the Appellate Authori@ﬁ%
by order dt. 27.6.1995 dismissed the appeal by observing
that the charges ars proved against the applicant and he
has been inflicted g proper punistment. Being aggrieved
by these orders, the applicant has approached this
Tribunale.

3. The applicant's case is that he has not committed
any such mis-conduct as alleged in the charge shest. Hs
had actually worked as a Casual Labourer during the raleunﬁt}j
period and on the same he was appointed on regular basis, |
as Par as the under-age is concerned, it is stated that hae ;i
never mis-reprasented about his date of birth and he has
given his date of birth correctly and on that basis he haz
been appointed by the Administration. It is also his casu
that the Divisional Railway Manager has pouer to relax tho
age even in the cass of under-aged psople and accordingly
DRM' s approval has been obtained before appointing ths
applicant. It iqz;zrthar case that the whole enguiry is
vitiated since number of documents sought for by the

i

applicant were not produced during the enquiry. GOne defense |
witness sought for by the applicant was also no sxamined |
during the enquiry. It is also alleged that the orders

of the Disciplinary Authority and the Appellate Authority

are cryptic orders and are invalid since they are non-
spaaking orders. It is, therefore, stated that the

impugned orders be quashed and applicant be reinstated

with all consequential benefits.

4. The respondents in their reply have taken the
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stand that whatever rel evant documents were available havs
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been furnished to the applicant. That the engquiry has

been done as per rules. 2222 applicant had sufficient

opportunity to desfend himself in the Enquiry. It is allegoﬁl?

that applicant had secured employment by fraudulently

showing that he had worked as a Casual Labourer during the .

relevant time. The applicant was under-aged and therefore

he could not have been appointed as & Casual Labourer in

1978. It is stated that efforts wers mads to verify the
v previous service of the applicant, but it was not supported ﬁ

by any valid documents. That no case is made out for

interference with the impugned orders.

5. The learned counsel for the applicant has c
questioned the correctness and legality of the impugned
orders. He argued that the enquiry is vitigted due to
non-supply of number of documents sought for by the
applicant and thereby the applicant has been prajudiced
in his defencs. He also commented on the non-sxemination
of defence witness. He also commented on the lsgality of
the non-speaking orders passed by the Disciplinary Authorityié
and the Appellate Authority. On merits, he contendad thai |
the applicant has not committed any mis-conduct and this

is a case of no svidence calling for interference by this
Tribunal. On the other hand, the lsarned counsel for the
respondents maintained that whatever documents which were
relavant are furnished to the applicant. He also argued

that mowauthority has pouersto relax under-age and thersforce,
the very initial appointment of the applicant was illegal. |

As far as non-examination of Mr.Kevat is concernsd, it ugs
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||
argued that it was Por the applicant to pro e his da?aﬂaa ?
witness and the Administration cannot bs Pound fault with
if Mr.Kewat does not turn up. On merits, hs supported ths '
findings of the Enquiry Officer and the ordsers of ths
Disciplingry Authority and the Appellate Authority. He

also argued that when tha Disciplinary Authority is

agreeing with the Enquiry Report, he need not write a
detailed order.

6. After going through the materiasls on record,ws

find that there is a defect in the enquiry since documenic
sought for by the applicant were not produced by ths
Administration. The applicant has made number of

representations seeking production of certain document s

to prove his defence. The first such document is at paga il .

of thes paper book dt. 16.2.1991. The applicant has asksd
the Administration to produce the ORM'g approval and the
concerned file to show that the goplicant's appointment
had been agpproved and in one of the letters he has eoven
stated that DRM has pousrs to relax the undar-age of tho
applicant and this has been dons. That document viz.
ORM's approval or the concerned file were not produced
during the enguiry. Then, the applicant had sgught for
the production of Casual Labour Candbearing Nu.134298 and
the Service Record pertaining to his working as a Casual
Gangman, but they wers not produced. These documents
were necessary to prove the defance of the applicant to
prove that he had actually waorked during the relsvant
period. Then, he had sought for two medical memos to show

that he was shoun as under-age at that time and inspite

of that he was appointed and this indicated that thare wag
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ralaxation of age in his Pavour. Then, he wamnted one MOIO
document dt. 22.7.1985 where the concerned officer had
verified the service particulars of the applicant and found
it as correct. All these documents were relevant documents
and were material documents to prove the defence of the
applicant in respect of the two charges framed against him.
Unfortunately, these documents wers not produced Dy the
administration during the enquiry. Merely, saying that

all relsvant documents wers furnished will be of no avail
because these documents will go to the root of tha matter
during the enquiry. In fact, one such letter is naw
produced by the karned counsel for the respondents befora
us which is dt. 22.7.1985, uwhich the applicant has referrad
to as Item No.3 in his letter dt. 16.2.1991 which is at
page 20 of the paper book. This document dt. 22.7.1985 isg
a letter written by the pP.J.1., Norther Rly. Rosaz to

the PeW.1.,Northern Rly. Safipur asking Por the casual

labour particulars of the applicant. On this dccument therg

is an endorsement on the left hand side by hand by P.w.l.
Safjpur stating that he has veri?igSin; office record and
it éﬁnus' that the service particulars are correct. This
was a most important document which the applicant wented
during the enguiry, but it was not produced. The only
submission of the respondents counsel is that this nots

in hand-writing is put by Mr.Kevat and he was not examinad
by the applicant as defence witness, though cited Dy nim.

This is an official record of the Administration, there ig

an entry made by the officer during the discharge of hisg
official duties &% that he has verified the records and

found the entries correct. It is no part of Sya applicant
/ g
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to prove ths entry of the official record, it _ig for the

adninistration to explain as to how this entry came to be

made either by examining Mr.Kevat or some other official.

There is a presumption that all official acts hove been dons

in the usual course. When .there is an officiel record which

says that verification has been done and the servics
particulars are correct, then tﬁe burden shifts on the
administration to show that the verification entered is
false or it is a wrong entry. But, no such attempt was
ever made by the administration to prove that fact.

7. In our view, therefore, non-supply of material and
relevant documents has prsjudiced the dafancé of ths
applicant. In an identical case pertaining to soge scam
about appointment of Casual Labourer’in the cass of

Raj Karan, a Division Bench of this Tribunal in 0.A.
No.1358/95 interfered with the order of the Disciplinary
Action ggainst the official in their Judgment dt. 22.83.98
on two grounds viz. non-prpduction of documents and
non-gxagnination of defence witnesses. The learned counsecl
for the respondents may be right &hat in this case the
applicant had examined five witnssses and even Mr.Kevat
was also summoned by the Enquiry O0fficer, but some how

he did not turn up. Therefore, the observation in the
Judgment regarding non-productioh of defence uwitnesses
may not apply to the present case. But, in that case the
Tribunal examined the gquestion of non-supply of material
documents and held that the Enquiry is vitiated. They did
not even order any fresh enquiry after supplying documaents.
8. In the present case, it is not a case of the

applicant obtaining job on a bogus or fake casual labour

A
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card. Here, the allegation is that the servits particulers
could not be verified for want of records. [P sarvice
particulars could not be verifiesd for want of records, the

administration has to blame itself and not the employes.

3

All the official records are in the offica. If some recorda .

are missing, then the employee cannot be hsld responsible.
But, the lmarned counssel Por the respondents tried to
explain that "want of racord" means that applicant's

name does not ?indzplace in the existing available records.
Je cannot accept this argument since it is not ths
allegation sither in the articls of charges or in the
statement of imputation. If the charge was that inspite
of verification of available records the gpplicant's namns

doas not find a place, then the matter would have bsen

difPerent. But, here the allegation is that the sarvica

particulars could not bs verified for want of records. Tzi$ §

statement cannot also stand the test of scrutiny in viagu
of the verification report of the P.W.l. of Safipur

which we have already pointad out.

9. As far as the othar charge of under-age is concernaZ,’

the applicant has made a specific requsest for producticn

i

of certain documents to show that ha has not mig-reprassented. |

anything regarding his ags and on the basis of his age

the administration appointed him with open ayes and this

was presumably due to the approval of DRM for relaxation O?li
age. The applicant made this allegation and wanted :
certain documents to support his stand, but those documenta

were not praduced by the administration. Then, uhat is mozo,

wa find that the sole prosecution witness examined in this

A o
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case has admitted in the cross-examination the DRM
has powers to relax undsr-age. A specific quastion has
been put to him and he has ansuered that after scrutiny.
If the scrutiny committee finds that a particular employes
is under-agse, then the matter will be referred to the DRM
Por his approval and he has pouers to grant age relaxation.
The learned counsel for the respondents submitted that no-
body can grant relaxation of age. No Rules were brought
to our notice. Tha P.u.=l has adnitted this. Furthsr
the applicant wanted some documents to prove his defance
that DRM has relexed his age. 1IN the absence of that

document and admission of P.W.-1 there is no difficulty to

hold that the spplicant has been prejudiced in his defence. **

It is not tha case that the applicant mis-represented his
age or has given more ags than his real age. He has givad®
his clear age and he has been examined Dy the Doctor and

he has been appointed with open eyes by the Administration,
but three years later, the Administration has issued the
charge sheet alleging that he was under-age. In the

facts and circumstances of the case, we are satisfisd thal

the applicant has been seriously prejudiced in his defencaa .

This is also a case where on the available evidence no ca3d:

of mis-conduct has been proved against the applicant for
the simpls reason that there is no material on record to
say that the service particulars mentioned in applicant’u
appointment order were fake or Palss. In visw of this

conclusion, we nesd not consider the other contentions of

the applicant's counsel about legality of ths orders of tha f

AppBllate Authority and Disciplinary Authority on the

N
ground that they are non-spes ing orders. kﬂr/"'-
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* // 10. Nou,remains the question as to what diraction
we should give? Ue have already referrsd to a Judgment
of the Division Bench of this Tribunal in 0.A. 1358/95.
Taking the facts and circumstances of the case intc
consideratibn, on an identical case, the Tribunal ordered
reinstatement without back wages, but giving no liberty
to the administration to hold fresh enguiry. In addition,
to the observation made in that order with which ue fully
agreey In the present case, as far as under-age is
N concerned we have already expressed the vieu that the
administration has not produced the nscessaly documents.
As Par as the casual labour service is concerned the
allegation is not that the entries are falss, but the
entries could not be verified for want of recorde. Tharafagq{
this is still a stronger case where we cannot give any |
opportunity to the administration to hold the enquiry
afresh.
In view of our finding that the enquiry is vitiatﬁd,ﬁ
< the applicant is entitled to be reinstated. 3ince we are
not giving opportunity to the administration to hold anquiry;é
again, in the circumstanceé of the case,we are not auardimg"j
back wages to the applicant. However, the applicant would
be entitled to salary prospectively viz. from to dazy sand
onuards. It is quite likely that applicant might have baQfh
employed elsewhare or he may not coms and report for duty
immediately. In such a case, awarding salary from to day
and onuards may not be just. 0On the basis of this order
if the applicant comes and reports for duty within 15 days
from the date of this order,then he would be entitled to

salary from to day and onuards. But, houever, if’éﬁ/ﬁ;gggggg
4
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for duty beyond 15 days, then he would be entitled to
future salary%:;vkhe date he reports for duty irrespective
of the question whsther he is taken to duty or not by ths
Administration. If ingpite of his reporting for duty, if
the administration delavgby few days or month or more, thon»i
he would be entitled tovsalary from the date he offers
himself to join duty.

1. In the result, the application is allousd. Ths
impugned orders dt. 3.1.1994 and 27.6.1994 are hereby

set aside. The Respondents are directed to reinstats the
applicant forth with. However, in the Pacts and circum-
stances of the case,the applicant is not entitled to any
back wages, since we are debarring the Administration Prom
holding any fresh enquiry on the basis of the impugned
charge sheet. However, the applicant will have continuity
of service Prom the date of removal till ths dats of
reingtatement for the purpose of leave, pension stc.
Howsver, the applicant is entitled to full wages from

to day till the date of reinstatement and of courss, after
reinstatement also (subject to the observstions made in
para 10 above). The respondents are directed to comply
with this order within a period of thres months Prom the
date of receipt of the copy of this order. No order as

to costs.

b~ Lyt

GI (R.G.VAIDYANATHA)
MEMBER (A VICE-CHAIRMAN
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