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central administrative tribunal, principal bench

0-A. No. 216 of 1995

Or Vldya Dhar Sharma GuIerI
R/o 82, Street No.3,
Andrews Ganj,
De(h i-110 056 _

By Advocate Shri c. Hari Shankar.

Versus

New Delhi thl. thsj|% of April, ,998
"HON'Rr,r"n,i MUTHUKUMAR, MEMBER (A)hon ble dr. a. vedavalli, member CJ)

- • •AppI i cant

1 Union of India
Through the Secretary
Department of Education

Sh^urBhLar" °-e,op.e„..
New DeIh i .

Union Public Service Commission
Through its Secretary, '
Dholpur House,
Shahjahan Road,
New De Ih i -1 10 01 •} .

By Advocate Shri N.S. Mehta. '

ORDER

Hon biR Mr. K MHthukum^^^r Memh>:.r Ca^

-..Respondents

Applicant Ohallenaes the vires of the Recruitment
Rules notified by the respondents for the post .of Assistant
Educational Officer (Sansl<rit) as being violatilve of Article
14 of the Constitution and has prayed that in view of the
above, the advertisement of 22.2.1994 as well as the
Recruitment Rules on which it was based, be quashed. He has
also sought for a direction to the respondents to consider

the applicant for due promotion to the post of Assistant

Educational Officer, if. he is found suitable by a duly
constituted Departmental Promotion Committee.

2. Facts in brief as as follows:-
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Applicant in response to the advertisement dated
\

'^2.2.1994 was a candidate for the recruitment of the

aforesaid post of Assistant Educational Officer (Sanskrit) in

the scale of Rs.3000-4500 in the Ministry. Applicant was

working as a Education Officer under the respondents. Since

he was eligible to be considered for appointment against the

above post, he was also called for interview. However, the

applicant did not make it and the respondents selected

another candidate for the aforesaid post for appointment by

transfer on deputation basis. -The aforesaid candidate was

working as a Lecturer in Rajkeeya Central, Pedagogical

Institute. Allahabad,

3. The_ applicant assails the Recruitment Ru1es on the

ground that the aforesaid rules while prescribing two

channels of promotion, namely, by promotion/deputation, has

provided for a composite se Iec't i on procedure' in which a

departmental person, if he is' selected will be deemed to have

been promoted to the post and if outsider is ; selected, he

wiM be on deputation. Thus, the Recruitment Ru1es suffer

from inherent defect of treating the departmental people on

the same footing by prescribing selection in consultation

with the Union PubMc Service Commission without prescribing

a separate Departmental Promotion Committee for the eligible

departmental candidates. To this • extent, the applicant

alleges that the Recruitment Rules are violative of Article

14 since it provides for common consideration by a pane I on a

common platform which would amount to equal treatment given

to unequals. The applicant claims that he was directly

recruited as Education Officer in Group 'A' general service

in the grade of Rs.2200-4000 and at that time, he was told as
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per The advertisement, that there were prospects of promotion

to successive higher grades under the respondents upto the

level of Joint Educational Adviser in the scale of

Rs.59G0-870G, He also submits that the procedure as per the

rules which provide for a composite selection cannot be

uoheld for the aforesaid reasons.

4. The respondents in their reply have stated that the

recruitment to the post of Assistant Education Officer was

made strictly in accordance with the lawful procedure and as

per the Recruitment Rules in force. They dismiss the

applicant's plea as misconceived inasmuch as the mode of

recruitment is prescribed by a judicious blending of several

considerations including nature of duties, qualifications and

expedience required ,for the post, the availability of

su i tab 1e personneI possess i ng the requ i s i te qua I i f i cat i ons

and the need for ensuring maintenance of an adequate standard

of efficiency in the cadre etc. Particularly in the field of

education, it was also required that fresh knowledge and

experience which would normally be available in a particular

service or department, should be made available by providing

for recruitment also by transfer on deputation as in this

case. However, when the Recruitment Rules were notified in

1972 and were amended subsequently, provision for promotional

avenues were also provided in the case of departmental

officers for some upward mobi I ity. It is provided in the

Recruitment Rules that the composite method of selection is

done in consultation with UPSC which considers not only

applicants who- apply for this post by way of transfer on

deputation -but also from the departmental officers who are
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'*'oiherwise quaiified. The Recru i tment, Ru ies a iso provide that

in the event of the respondents not being able to select a

proper person either by way of transfer on deputation or by

promotion of eligible departmental officers, direct

recruitment can be resorted to as per the Recruitment Rules.

The respondents have also averred that there :is only one post

of Assistant Educational Officer (Sanskrit) and it was

provided that the promotion may be kept as a method of

recruitment depending upon the ava i Iab ility of persons in the

field of consideration. The respondents also assert that as
I

per the guidelines laid down by the Department of Personnel

and Training when the composite method of recruitment to the

post is provided, the consultation may be made with the UPSC

and there was no question of any DPC which is available only

where recruitment is made by promotion only as an exclusive

mode of appointment. There is also no provision in the

Recruitment Rules or guide' 1 ines issued by the Department of

Personnel and Training for giving first consideration to the

departmental candidates in preference to outside candidates

in the selection. The respondents also assert that if it- is

a case of only promotion within a department or, a cadre, then

eligibility will have to be dec i ded by the zone of

consideration for determining the number of eligible persons.

On the other hand, under the aforesaid Recruitment Rules, the

post can be filled by transfer on deputation. In the event

of any departmental officer being selected for the aforesaid

post, the Recruitment Rules provide that it cannot be treated

as on deputation but it will be considered as a deemed

promot i on.
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1*^ The learned counselfor the respondents submits

that while the applicant has applied for the post in terms of

the Recruitment Rules, he is estopped from pleading that the

recruitment Rules are d i scr i m'i natory .

We have heard the learned counsel for the parties

and have perused the pleadings on record.

• The Recruitment Rules provide the mode of

recruitment as foMows:-

By promotion/transfer on deputation (including

short term contract) failing which by direct recruitment.

Column 11 provides the grades from which such

promotion/deputation on transfer' are to :be considered.

Officers under the Central and State Governments/Universities

/Semi-Governments/Autonomous- or Statutory Organisations

holding analogous posts or with 5 years service in posts In

the scale of Rs.700-1300 or equivalent or with 8 years

service in posts in the scale of Rs.650-1200 and possessing

the prescribed educational qualification and experience as

prescribed in Column 7 as for direct recruits. It was also

provided that in case of departmental Education Officer

(Sanskrit) 5 years regular service will be considered. It is

also provided therein that the departmental officers when

selected for appointment sha1 I 'be deemed to have been filled

by promotion. There" is also a provision for a Departmental

, Promotion Committee only for considering conf i riinat i on in the
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^said grade. It is .to be noted that there is no specific
provision for Departmental Promotion Committee for promotion

as in the normal case. It is provided that selection on each

occasion shailbe made in consultation with the UPSC.

From the advertisement inv i t i ng •> app I icat ions for

the said post ( Annexure-i to the O.A.), it, is stated that

Lhe post of Assistant Educational Officer in the grade of

Rs.3000-4500 is' proposed to be filled on deputation basis

from among the officers holding analogous posts or with 5

years service in the grade of Rs:2200-4000 or with 8 years in

the grade of Rs.2000-3500 from the State or Central

Government or Universities or Semi-Government Research

institutes or Autonomous or Statutory Organisations. It also

gives the essential and desirable qualification for the said

post. It is also provided in the advertisement that the

departmental Education Officer (Sanskrit) with 5 years

regular service in the grade wi I I also be considered and in

case he is selected for appointment to the post, the same

shall be deemed to have been filled by promotion. Thus, It

is seen that the advertisement has been , strictly in

accordance with the rules. Now we come to the question of

rules themselves. Applicant's grievance is that the

Recruitment Rules provides for a composite selection method

by which both the outsiders who are to be considered on

deputation if selected and the departmental officers if

selected, to be considered on deemed promotion'are treated at

par and, therefore, the rule is inherently designed to treat

unequals as equals and, therefore, is violative of Article 14

0( the Constitution. The counsel, for the applicant strongly
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argued on this point. We are not impressed by the arguments

of the learned counsel,. The admi/tted position is that the'

post of Assistant Educational Officer, (Sanskrit) is

admittedly an ex-cadre post and departmental Education

Officers do not have a vested right for such a post as in the

normal line of promotion within a cadre. But the Recruitment

Rules provide that Education Officers of the department

are also eligible, for being considered and in case they

happen to be selected, they wi I I be deemed to have been

promoted and will not be treated as on deputation. This

specific provision is virtually intended to protect the

interests of such a departmental officer who will not have to

revert to hi.s parent post after period of 'his tenure as in

other cases of deputation. This, in our / view, does not

violate the provisions of Article 14 of the Constitution.

9. The next point that is urged by the applicant is

that unequaIs are treated as equals. This is also not a

valid contention. For consideration of eligibility, the

ec^'ucational qua 1 i f i cat i on and experience are prescribed and

while in the case of persons who are applying on deputation

basis, 7 years experience is required. In the case of

departmental Education Officers, 5 years regular service in

the grade of Rs.2200-4000 is prescribed. Therefore, if at

ail, there is some difference, it is in, favour of the

departmental officers as they require only less number of

years of service for being considered and this is

deliberately' provided as a matter of policy to fDrovide for

avenues for departmental officers. There is no material on

record to show that the post of Assistant Educational Adviser
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f^tSanskrit) and such other posts of departmental officers are

part of the same cadre. The learned counsel for the

appl icant also admitted that the post of Assistant

\

Educational Officer is an ex-cadre post and, therefore, in

fi l l ing up an ex-cadre post if the respondents have

prescribed recruitment by transfer on deputat ion or promot ion,

in the event of departmental , officers being selected, it

cannot be said that there has been any violat ion of the

provisions of Article 14 of the Constitution.

/

10- The counsel for the app i leant strongly re I i es on

Gu larat Housing Board Engineers Association and Another Vs.

State of Guiarat and Others. 1994 (2) SCO 24 to stress that

when promotion or deputat ion is prescribed as mode of

recrui tment, it has to be read to mean that deputation can be

resorted to only 'if promot ion fai ls. We have seen the

aforesaid decision. In the aforesaid case it is stated that

the concerned regulation provided that an appointment can be

made of an Execut ive Engineer from the "State Government's

Bui lding and Communicat ion Department to the said post on

deputation only if a suitable el igible candidate is not

avai lable for appointment by promot ion from among the

Execut ive Engineers of the Housing Board (Regulation 33). On

the other hand, there is no such stipulation in the

Recruitment Rules in this case and, therefore, the aforesaid

decision is not directly appl icable here. The counsel then

referred to some other decisions l ike Satoal Vs. State of

y^n^ ,—1 995 ( Supp, ) (1) see 206 and certain other cases to

derive support for his contention that a select ion as

provided under the rules cannot be based solely on oral



interview. As per the Recruitment Rules it is stated tliat

the recruitment is made by selection in

consultation with Union Pub I ic Service Commission. We have

already noted that the recrui tment is to be done by

/

considering the el igible candidates from other Central or

State Goverments/Universities/Autonomous Bodies etc. and

also from among the el igible departmental officers. In such

a  selection process. Mt cannot be said that the UPSC

is solely guided by the interview as in such cases,

confident ial reports of al l the candidates either applying on

y deputation basis or,from the departmental officers are also

considered. The fact that an interview is also arranged

cannot be said to be detrimental only to the departmental

candidates. After al I the other candidates who have appI ied

for, on transfer-on-deputation basis, have also to face

the same interview along with the departmental offi,cers.

1  • In the facts arid circumstances of the case, we

cannot co,nc I ude that se I ect i on can be on I y ■ by promot i on .

Therefore, the 'appl icant cannot take the plea that the

select ion has only to be by a Departmental Promotion

Comm i t tee.

In the conspectus of the above discussion, we see

no merit in the appl icat ion and i t is accordingly dismissed.

There shaI I be no order as to costs.

ft

^  (K. MUTHUKUMAR)MEMBER (J) MEMBER (A)

Rakesh


