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Dr. Vidya Dhar Sharma Guleri

R/c 82, Street No.3,

Andrews Ganj, :

Delhi~-110 0585 ' ..:Applicant

By Advocate Shri C. Hari Shankar .
Versus

1. Union of India
Through the.Secretary,
Department of Education,
Ministry of Human Resources Development,
Shastri Bhawan
New Delhij.

’\
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Through its Secretary, -

Dholpur House,

Shah jahan Road, '

New Delhi-110 011. - . .Respondents

[xS]

By Advocate Shri N.S. Mehta.

CRDER

Hon'ble Mr. K. Muthukumar. Member (A)

Applicant chal lenges the vires of the Recruitment
Rules nctifiedf by the respondehts for the post of Assistant
Educational Officer (Sanskrit) as being violative of Article
14 of the Constitution and has prayed that in view of the
above. the advertisement of . 22.2.1994 as Qell as the
Recruitment Rules on whiéh it was based, be quéshed. He has
also sought for a direction to thé respondents to consider
the applicant for dge promotion to the post of Assistant:
Educational Officer, if- he ‘is found suitable by a duly

constituted Departmental Promotion Committee.

2. Facts in brief as as follows:~




2.

Applicant \in response‘t6 the advertﬁsement dated

h§2.2,1994 was a céndida{e for  the fecruiﬁment of the
aforesaid post ofoésistant Eﬂucatfcnal O%ficer}(Sanskrit) in
" the scale of Rs.3®d@—45@® in the Ministry. App!icant wAas
working as é Education Officer under the respobdents. Since
hévwas eligible to be cénsidered-fpr appointmeﬁt.against the
gbove post, hekwas also called for interview. ?Howeve;; the
applicant did not meke it and the ‘respondénts‘ selected
another candidate for the aforesaid post’for_agpointmeﬁt by
transfer on députation basis. -The aforesaid Candidate was
wo}king as a Lecturer in Ra jkeeya Cenfral; 'Pédagogical'

Institute, Allahabad.

3. The. applicant‘assails the“Récruitmeni Rules on the
ground that .the aforesaid rqres‘ while prescribing two
channgls of promotion, namely, by promotion/dgbutation, has

pfovided for a composite se!ec’tion»pfocedure‘E in which a
_departmental peréon, if he is selected will befgeeméd to have
been promoted to the post and‘if:Outsider is?%selected, he
wiltl be on deputation.’ Thus, the Recrditmenthules suffer
from inherent .defect of treatiAg the aepértmeniaf éeople on
tée same fooiing‘ by prescribing éelection in; consu{tatibn,
wfth the Union Publié.Sarvice Cpmmission withoht préscribing
a separate DepértmentalnPrbmo{ion Committee fd} the eligible
departmental candidates. To this“extént, ;the appiicant
alleges that the Recruitment Rules are violative of Afticle
14 since it provides for common coﬁsideration ﬁy a panel on a
common platform which would amount to equal tfeatment given
to unequats.- The applicant claims that hevz was diréct!y
récruited as EducationAOffiéer in Groub YA gééner‘a'l~ service

in the grade of\Rs.22®®—4@@@ and at that tfme,fhe was told as

\



»
per the advertisement, that there were prospectis of promotion

to successive higher ghades under the respondents upto the
ievel of Joint Educationé) Adviéer in ithe scale of
Rs.580@-872C. He also submits that the procedure as per the
rutles which provide for a composite selection cannot be

upheld for the aforesaid reasons.

4, The respondents in their reply have stated that the
recruitment to the post of Assistant Education Officer was
made sirictly in accordance with the lawful procedure and as
P per the Recruitment ‘Rules in force. They dismiss the
applicant’s plea as misconceived inasmuch as the mode of
recruitment is prescribed by a judicious blending of several
considerations including nature of duties, qualifications and
experience required .for the post, the availability of

suitable personnel possessing the requisite qualifications

-

and the need for ensuring maintenance of an adequate standard

+

sfficiency in the cadre etc. Particularly in the field of

of
education, it was also reguired that fresh knowledge ana

experience which would normally be available in a particular

het service or depariment, should be made available by providing
for recruitment also by transfer on deputation as in this
case. However, when the Recruitment Rules were notified in

1572 and were amended subsequently, provision for promotional

avenues were alsc provided in the case of departimental
officers for some upward mobility. it is provided in the
recruitment Rules thatl the composite method of selection is
done in consultation with UPSC which considers not only

applicants who- apply for this post by way of transfer on

deputation but also from the departmental officers who are




#biherwise qualified. The Recrui{ment‘Rules'aiso provide that
in the event of the respondepts not being abie to select a
proper person either by way of transfer on aeputation or ‘bf
promotion of eligible departimental offibers, direct
recruitment can be resorted to as per the Récruitment Rules.
The respondents have also averred that there;is only one post
of Assistant Educational Officer’ (Sanskrit) and it was.

provided that the promotion may beﬂkept'aﬁ a method of

recruitment depending upon the availability of persons in the
field of consideration. The respondents also assert that as
. per the guidelines .léid down by the Department of Personnel

and Training when the composite method of recruitment to the
post is provided, the consultation may be made with the UPSC

and there was no questiqn of anf DPC which is available only

where recruitment is madé by promotion only a$ an exclusive
mode of appointment. There is also no provision in the
Recruitment Rules or guide |ines issued by the Department of

Personne! and Training for giving first consideration to the
departmental candidates ih préference to Qutside candidafss
~in.the selection. The respondents also assertithat if it is
a case of only promotion within a départment o#la cadre, then
eligibility will’ have to be ‘decided by :the zone of
oénsideraiion for determining the number of eliéib!e persons.
On the other hand, under the aforesaid Recruitmeni Rules, fhe
post can be filled by transfer on deputation. ‘In the event
of any departmental officer being selected forithe aforesaid
post, the Recruitment Rules provide that it cannot be treated

as on deputation but it will be considered as a deemed

promotion. -




93. The learned counsel for the respondents submits
that while the applicant has applied for the post in terms of
the Recruitment Rules, he is estopped fromlpleading that the

recruitment Rules are discriminatory.

5. We have heard the Iearned counsel- for the parties

and have perused the pleadings on record.

7. The Recruitment Rules provide " the mode ' of

recruitment as follows:-

By promotioﬁ/iransfer ’on deputaiion (including
short term contract) failing whioh by direét recruitment.
Column 11 provides the grades from ? which such
promotion/deputation on transfef‘ are to ibe considered.
Cfficers under the Central and State Governments/Universities
/Semi—Governmeﬁts/Autonomous\ or Statutory | Organisations
holding analogous posts or with 5 years servige iﬁ posts in
the scale of Rs.700-1300 or equjvalent or with 8 vears

service in posts in the scale of Rs.B850-1200 and possessing

- the prescribed educétional qualification and éxperienoe as
prescribed in Column 7 as for direct recruits._ It was also
proVided that in case of vdeéartmeﬁtal Education Cfficer
(Sanskréi) 5 Qears regular service will be bons?dered. It is
also provided therein that the departmental dfficers when
selected for .appoihtment shall be deeme& to have been filled
by promotion. There is also a.provision for a :Departmental

,‘Prdmotion Committee only for considering confirmation in the

e
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ﬂ'said grade. It is $o be noted that there is no specific
provision for Departmental1Promotion Committee for promotion
- as in the normal case. It is provided tha{ selection on each

occasion shall - be made in consultation with the UpPscC.

8. From the advertisement inviting;applioations fof
the said post ( Annexure-| to the 0.A.), it,is stated that
the post of Assistant Eduéational Officer in the grade of
Rs.3000-4500 is proposed to be filled on 'aeputation basis
from among the officers holding analogous ﬁosts or with &
. years service in the grade of Rs:2200-4000 5& with 8 years in
the grade of Rs.2®®®—35®® from the Sta{e . or Central
Government or Universities ér Semi-Government Research
institutes or Autonomous or Statutory Organiéations. It also
. gives the essential and desirable qualifioation for the said‘
post, It is also prévided, in the advertisement that the

departmental Education Officer (Sanskrit)  with 5 vyears

regular service in the grade wi-ll also be considered and in
case he is selected for appointment to the pést, the same
shall be deemed to have been filled by promotfon. Thus, it
s is seen that the advertjsement- has been ;\strictiy in
accordancé w}th the rules. Now w; bome to the quéstion of
rules themselveS:A Applicant’s griévance vﬁs that - the

Recruitment Rules provides for a compoéiie selection method
by thch both +the outsiders Who are to be' éonsidered on
deputétion if selected and the departmentéll’officers Ajf
se!ecteda to be Considéred on.deemed promotionrére treated at

par and, therefore, the rule is inherently designed to treat

unequals as eduaIS'and, therefore, is violative of Article 14
of the Constitution. The counsel for the applicant strongly

<




‘‘argued oﬁ this point. We are not impreséed by the arguments
of the learned counsel.. The admi/tted pdéition is that {he"
post of Assistant Edubational” Officer. (Sanskrit) }is
admittedly an ex-cadre poét and departmental Educat{on

Officers do not have a vested right for suéh a post as in the

normal line of promotion withiﬁ a cadre. éut the Recruitment
Rules provide .that Eduoation' Offioers of the department
are also eligiblie. for being considered énd in case they
happen to bé selected, they will be deeméd to hévé beén
promoted and will not be treated as on aeputation. Th{s
specific provision fs virtually intendedi to p}otect .the
interests of such a deparimental pfficer whé will not have to
revert to his barent’kpést af{ér period ofi%is tenure as in
other cases of deputation. This,-in ouryzview, does not

violate the provisions of Artiple 14 of the Constitution.

. The next point that.is urged by the applicant fs
that unequals are treated as equals. Thié is also not a
valid contention. For consideration of éligibility, the
educational qualification and exberience are prescribed and
while in the case of persons Qhé are applyiné on deputation
basis, 7 years experience is required. lh, the case of
departmental Education Officers, 5 vyears regglar service in:

the grade of Rs.2200-4000 is prescribed. Tﬁerefore, if at

all, there is some difference, it is in. favour of the
departmental officers as they require only less number of
vears of service for being considered and this is

deliberately  provided as a matter of policy to provide for
avénues for departmental officers. There is no material on

record to show that the post of Assistant Educétional Adviser
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P{Sanskrif) and'such.other posts of departmental officers are -

par{ of the same cadre. " The learned counsel for the
applicant also admittéd that the post of Assistant

Educatidnal Officer is an ex-cadre post énB, therefore, fn

filling up an ex-cadre post if the ' respondents have

prescribed recruitment by transfer on deputation or promotion

in the event of departmental @ officers being selected, it
cannot be said that there has been any vioiation of- the

provisions of Article 14 of the Constitution.

/

10. : The counsel for the applicant strongly relies on

Guijarat Housing Board Engineers Association and Another Vs.

State of Gujarat and Others. 1994 (2) SCC 24 to stress that

when promotion or deputatfon is prescribed as mode 'of
recruitmeht, it haé to be read to mean ihat.deputation:can be
‘resorted to only “if promotion fails. We haQe seen #he
aforesaid décision. In the aforesaid case itAis/stated that

the concerned regulation provided that an appoihtment can be
made of an Executive'-Engineer}from‘the ‘State Government’s
Building and Communication Department to the said post on

deputation’ only if a suitable eligible candidate is not

, available for appointment by promotion from among the

.Executive Engineers of the Housing Board‘(Regulation 33). On
the other hand, there is no such stibulétion' in the
Recruitment Rules in this case and, therefore, the aforesaid

decision is not airectly applicable here. The counse! then

referred to some other decisions iike Satpal Vs, State  of

Haryana, 1895 (Supp.) (1) SCC 206 and certain other cases to
derive support for hfs' contention that a selection as

provided‘under the rules cannbt be bééed solely on oral

\
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interview. As per the Recruitment Rules it is stated that
the A repru}tment is made 'by  selection ' in
cbnsultation: with UnWoh Public Service Commissipn.“ We have
already notea that .fhe recruitment is to be done by

N

consider{ng the eligiblé candidates from other Central or

State Goverments/Universities/Autonomous Bodies - etc. and

s

also from among the eligible departmental officers. In such

/

a seiection process. 1t -cannot be  said that the UPSC

"is solely guided. by  the interview as in such  cases,

cohfidential reporté of all the candidates either applying on

deputat?on basis or from the departmental officers are also

4considered. fhe fact that an {nterview is_ also arranged

cannot be said . to be detrimental only to ~the departmental

candidates. After all {he other\candidates who have applied

‘ for, on transfer-on-deputation basis, have also to  face

the same interview along with the departmental bfchers.

11. In the facts and ci%cums{anceSHOf the case, we
cannot copclude that selection can be only \b% promotion.
Therefore, the ‘applicant cannot take the 'plea that the

selectioh has ' only fo be ’by a Departmental Promotion

Commit{ee.

12. l Iin the conspectus of the above discussion, we see

no merit in the application and it'is accordingly dismfssed.

There shal!l be no order as to éosts.
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