CENTQAkﬁﬁBﬁlNISTQhTIV§ TRIBUNAL, PRINCIPAL BENCH
Oé No.200/1995
Newsbelhi, this LQJK'dayw@%aJaﬂuary, 1@@5;ﬂ
Hon'ble Shri B.K. Singhy, Member (A)

Ms. Srivastava

C-4/1; SFS-Flats

Saket. New Delhi-110 017 -~ .« Hpplicant

; 89 Dr. D.C. Vohra, Advocate

versus oo

Union of India, through

1. The Secretary

Ministry-of Defence, South Block, New Delhi

7. The Director Genaral

pefence Research & Development Organisation
Sena Bhawan, New Delhi s .. Respondents

By Shri M.K: Gupta, Advocate =
u ORDER

This OA No.200/95 is directed against the order No.
RD/Para-2/8087/V1 dated 13.10.94 (Annexure A-2). . The
admitted facts are these. = That Hs, '3r§§3$tava
(applicant) - who was on deputation with the tht%tuia af
Secretariats Training & Manage&ﬁnt (1STM) from -25,2.82
and remained there upto 24.2.87, was a?1awadf@ﬂe'aé oo
increment —after the implementation of the IV ?ag :
Ccmm%ssion~:recommendat1ﬁns‘in~the pre~revis&ﬁ pay under
the fourth: proviso of Rule 8. This increment 15
admissib1e ~to grpup 'CY and 'D' enployees and is nst‘< 
admissible to group YA' officers. Admittedly, she was si<
Group 'A' Officer and as such she was not entitied to f
any ad hoe increment and the guestion of graﬂtfaf sﬁe‘
more stagnation increment under the said proviso té Rule

§ therefore did not ‘arise. = The appﬁﬁﬁant»a?aftgr‘

N
NP




7

ey | - ; u.h

completion - of the deputation period reverted to  her
parent department  in 1687, ~She  was originally an
employee of the Defence Ministryfaﬂd was working in
Defence~'ﬁeserrch &'Deveiopment»&rgahigation (DRDOY - at

the time of her superannuation on 31.5.1991,

2 Whites on deputation, she was promoted to the grade

of Scinetist: D' with effect from 7.1.86 and she resumed
i‘% : i her duty’a$w8¢ientist p* with effect from 14.5.87 aftér
availing of the leave and compietiﬂn of her degutatiéﬁ
period. - é&c@rdingWy, she wasvgpanted higher scale of
pay with effect from 14.5.87. She represented agﬁ{nst
this and -asked for notional fixation of pay with effect
from 1.7.865 i.e. from the date of Qramat%an. The
ﬁepartﬁentﬂ'ef personnel and.Training as a speé%a% laagﬁ
approved the notional pay Fixation from 1.7.86.  She was
granted -further increment due and admissible.  The
fixation of pay and grant of benefit under ﬂegt bl ow

rule (NBR) took place after her vetirement from servifng,

as a specialo case.

3. It isiadmitted that originally she was authorised
pension/gratuity at basic pay of Rs.4850/  as obvious
from the order placed at Annexure A-4 of the paper book.
The fact that as Group *a' officer she was not entif?gé
to any ad hoc increment and thatsshe was wrong%yfgrahfeé
one ad hocodncrement was detected some time in May/dune,
1991, - Accordingly she was informed about the revision
of pay in- August, 1991, It is and‘ c{ear fram  the
repré$entat%on received from~her,‘that shie was  fully

aware that  her pay was being revised., ISTM fipally

]?*refiﬁed' her pay with efféﬁt‘ffﬂﬁ'1,ﬁﬁ3ﬁ‘aﬁﬁ ?h§/p3§ Ha§‘é!f
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V&d&Cééfff$GM\RS&46002“ to st3é?5f~,-aftef withdrawing
the increment of Rs.125/- wrongly allowed to her - undey
Ath proviso 1o Rulte 8 of the Revised Pa&;Fixat%@m Ru%eé
in conformity with the recommendation of the 4th ?éy
Commissione #s a result of refixation, the basie of the
officer ate the time of retiremeﬂt'stacﬁ} at  Rs.4700/-
instead of Rs.4825/- on this  basis the PPO  and
commutation  of pensﬁon!gratuity—atc. were released 1o
her. ?hé“af@}Towing' recoverieé;rwere made - from the

payment made to hert

fa) Excess pay and allowances resoversd from :
Teave encashment v o Re. 4152/~

{b) Other ﬁaﬂsienary.benefﬁts j.e. gratuity

Rs,2345 plus CVP Rs.14137/- A Rs«3748/~
(¢) Pensiom (14 X 16) e & ’Rﬁ;:22ﬂi‘
: fotalr - Rs.8134/-

4,  hggrieved by the refixation of pay and precoveries
made, thiss 0A has been filed on 24.1.95 seeking the

following the reliefs:

(%) -dwe order quashing the impugned orders daté&r
15.5.92, 5.6.92 and 13.10.94;  and '

(i1} Am order to the respondents talcaicéiata atl
the terminal benefitgs admissible to herin terms
of order dated 31.5.91 and on the basic of Rs.4850
and make payments thereof to her (including refund
of Rsx11956 recovered from-her) alongwith interest
B 12% p.a. from 1.8.91 till-date of payments

5, 0On notice, the respondents  filed their reply
; contesting »+the applicant and grant of reliefs p&syéd
~ for. Heard the learned counsel for the parties and

- perused the records of the case.




6. A pefusai of the order ﬁﬁdicatgs that refixation cflr
ﬁay»withf;@ffect‘ from 1.1.86 was done by the Director,
1STH and -as such he was a necesgary;partyvbut waéf noat:
impleadedas such. A1l the orders under challenge are &
fall out of the order of refixation of pav. It is
admittsé»ﬁhat her pay before her.retirement was &ixeé at
Re.4850 with effect from 1.5.91 vide Annexure A-3A @? 
the pape%~vb00ka It ié further admitted that - on that
bagis proyis%nnaW pension papers were alse prepared. It
is also - admitted by Annexure A-17 arder dated 15.5.92%
which  was - alse .endorsed to the applicant, that h&f
Qﬁﬂ5%0ﬁ~’$t60d refixed at~Rs.2155fw‘with’ corresponding
reduction ~in DCRG and with the direction ordering
recovery —of excess payment made to her. & copy;cf the
Arnexure  A-19  dated 5.6.,92 has also been endorsed to
her. The revised pension payment order c}éarik‘m@ﬁt%aés
tﬁat the faect of change in the quantum of pensiﬁﬁ Yo due

to refixation of her pay.

N It ds - also admitted that the kappiicéét made
representation in this behalf o 76.5.92 (Annexure A-18)
ahd she  was informed by the impugned order {Annexure
#-1) dat&d-<13.18.94’ that her;request For wa%v@r Q%

recovery of  excess payment of pay and aTTawancag;
capitalised value of commuted BcrtiﬁanfoEﬁﬁﬁﬂﬂ; ete.

has since been rejected.

Se The -prayver in the 0A is to-quash the orders dated
15.5.92, 5.6.92 and 13.10.94 and for a direction to

_Calcuiate the terminal benef%tsfaém%ssibXe tafhér on the
 basis of the basic pay of Rs.4850/~ as on 1.5.91.
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9. | Thekpen$%én has since been~reéhced, }She isﬁﬁrawiéﬁk
revised - pension anﬁ recoveries havek already bé@ﬁ
effected‘ 1t  is clear from a- p@rusai of thﬁ recarﬁn
" that the action regardwng refzxatwan of peﬂsiaw ﬂtcg is
a corollary of refixation of pay;of Rs.%OQD t@ ra. 33?%
This refixation of pay 'unfortunate1yk  is ﬁét 'u&dﬁr
. ¢challenge before us and un?ess the same'ﬁs cha)ienged n0
relief can-be granted. The refixation. was done by fhe
~D§rect0r, “J$TH who has also not been made a party, im
this O&, ﬁbécause the Respondents No.1 & 2 after
re?ﬁxatioﬁ ~of pay with effect from 1.1.86 wer@'und&?’aﬂ
“obligation to refix the pengion/gratuity and aép%tai%éed
value of ﬁgmmuted “pension, ett. andfto recover the

Cexcess payment from leave encashment due to her.

10, The : appTicént made reﬁresentati0ﬂ~‘ réq$rdin§
: recovér1es made from her pensionary benef1t$ on-26.5.92
: (Annexure A-18) which leads tothe prasumptiaﬂ that she
was fully -aware of the refixation of pay dong. >5heﬁh§é
- not challenged the Annexure A-17 order dated‘~1%,iﬁ,$2
which was- endorsed to her refixing. her pension  at
k,Rs.2155 and  Annexure A-19 order regarding recoveries
made from- her terminal benefitsy In her repres&nt&t%an
dated  26.5:92 she has prayed for waiver of raccve;v aﬂd
gxcess -payment of pay and allowance and fcaﬂ%taiiseé
value of ~commuted portion of portion, which’>werﬁi not
“accaded 4%@Wby the respondents. —Refixation mf~payAQrder
~ﬂ‘with,éffectw‘from 1.1.86 was dotie by the Diraéterf»‘leﬁ

“and he has-not been made & party. It can not be treated
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to be a continuous caﬁse of action. Revision of pension
and the recoveries are a fall aut‘af the orders dated
15.5.92 and 5.6.92 and these orders are not. under
challenge. - Refixation of pay is not under ahaiWenQe’

before this Tribunal and if the same is not under

¢hallenge the revision of pension and the excess amount

paid in the form of terminal benefits, which is the
consequence - of  the refixation, can not be challenged.
There is -also limitation involved in this case and - no

application for condonation of delay seems ta have been

Fited. This Tribunal is not vested with any inherent

power for condonation of delay unless a Ma is filed and

“the Tribunal grants exemption on the point of Timitation

‘under Section 21 of of the CAT Act. The period of Timit

has been specified in section 21 of the CAT Act, 1983
which 'isvane year if no representaticn}appeaﬁf%g f%?ed
and one - and half years if an appeal br repr&sentat?an
has been filed. Repeated representations, as held by
the ﬁen’b1e supreme Court in case of  6.5.Rathore  ¥s.
State of WP QIR’;ng s 10, do not extend the pgr%e& of
Timitation. The same view has been reiterated in case

of UOL Vs. Ratan Chandra Samanta JT 1993(3)SC page 418,

- This view has been further reﬁteratéd with - a grester

force by a larger Bench of the Hon'ble Supreme Court in
case of Secretary; Telecommunication Vs, Shri o Ram
Mahadu ‘Gaikwad 1995 ATC 635 that the Tribunal can  not
adjudicate & matter i it invelves limitation an}eés an
Ma is #iled for condonation of delay and thé Tribunal

applies its mind to the merits and grants exemptiﬁﬂj‘ ho

Ma has been: filed in the instant case. /}? :
VA\WM e ,A..,.«M s
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11.  The capplicant also seems 1o have acquiesced in
refivation of her pay since in-her repres&ntat%@nf she
has only prayed for waiver of the recoveries and not
challenged: the order of the Director, ISTH and tx@refore
estoppel also operates against her as held by the larg

pench of the Hontble Supreme Court in case of Om Prakash

shukla Vs. Akhleshwar shukla AIR 1986 1043.

12, On merits also, the applicant has no case, since

the revision of her pay is not under challenge and

unless the same is quashed and set aside, she ~is  not

entitied to get any relief regarding redetermination of

her retiral benefits on the basis of wrongly fixed pay

of Re.4850/-. It 35 evident that the provisions of 4th
proviso of rule 8 is not applicable to her since ad hoc
stagnation spcrement  in the pre“revﬁsed scale ‘ig
admissible only to Group ¢ and: b and not admisﬁibie"tﬁ
Group A Offﬁcgr Admittedly the applicant was 2 Group - A
officer and  as such she was not entitled to ﬁhe, grant
one ad hoc 1ncrement in the pre- revwged scale. Ths pay
was refixed from Rs. 4850 to Rs.4700 and alsa r&t%féﬂ@ﬂi
henefits were acordingly revised and recoveries wWere
nade from —her pension and. 1eave encashment. She  wWas
allowed NBR from 1.7.86 as a special case. Further her
representation wWas considered and rejected by the
respcﬂdent$~and request for waiver of excess amount also
was rejected. The rule position was clarified to the
applicant - vide letter dated 31.7.91, a copy of which is

annexed as R-5 to the counter reply. jﬁjh% applicant

i /7
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representedsagainst that but the same was rejesied. ThHe

- Judgements-regarding show cause notice are not relevant.

A copy oflﬁhe order dated 22.10.91/4.11.91 %g‘renCEagﬁd

with the counter reply and marked as Annexure R-8,  This
revision was necessitated on account of revision of pay

by ISTM vide their order dated 22.10.91. Refixation of

pay thus -eesulted in the revision of pension and  her

terminal - benefits. Rule 70 of the CCS{Pension)y Rules

clearly  prevides that if a Government émp?oyeérﬁaiTs to
to compTy'with the notice regarding recoveries, the MHead
of O0ffice - isg empowered to order in writing  that Suéh
gxces paymeﬂ£ shall be adjusted. The  representation
filed by »the applicant c¢learly shows tﬁat satre  Had
prﬁtestad vehemently against the downward revision of
péy as - inequitus  and unjust - and a?ter taking into
consideration  the representation made by her excess
amount  was ordered to be recovered under‘Ru?e 0 of the
CCS(Pension)  Rules, 1972.‘ Its is evident that the
pension $%xéd was only provisional and therefore 1ikely
to be revised within 6 months if the orders werév found
wrong and-incorrect., Wrong fixation of pay done in 1986
to which the applicant was not entitled has to be
canstrued either as an oversight or-a clerical ervor and
in a such - a situation revision is permissible. CRule

S9Ca)(iiir~ of CCS(Pension) Rules, 1972 provides the

procedure for the purpose of -calculation of BYETage’

emolumentsy- in order to verify the calculation of

emotuments.  Head of office may verify for the perind of

24 months “preceding the date of retirement.  In  the

instant case, wrong fixation of pay as on 1.1.86 came 1o

light after provisional pension was ~sanctioned which
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necessitated revision  of - pay - and pension. o Thus,
pfovisiam -of Rule 59(b)(i111) will not apply Cin the
instant aase;' The various judgements cited -by the
Yearned counsel for the applicant wﬁ?i not apply to the
facts andseircumstances of this case. Service of ghéw
cause notice;;Snd insistence on prineiples of natural
sustice  witl 1ead to  all kinds of adminﬁgtratﬁve

complications.

13. In 5 Constitution Bench decision rendered a 1ittle

Cearlier Justice Krishna lyer had observed as yiders

TOnce s We understand the - soul of the rule 85
fairplay in action and it is o, we must hald that At
sxtends ta: both the fields™y o "Its  pssence 18 good
conscience ~in @ ‘given situations Aothing more. atrd

nothing less:” "Courts must be tempered by the thought,
while compromise on principle ﬁsfuﬂpr%ﬂc%p1€d§ applied

adminsitrative law in madern-campWex%%%es of government
must be realistic and not academic. The myriad maybes
and the diverse urgencies are 1ive factors. Matural
justice should not destroy administrative order by
insisting ow the ﬁmposstheg“

14. Thus =it witl be sgen even constitution bench 0

Wahender “Singh 611 ¥se chief Electional C@mm%asﬁcﬂer

1978 1 SEC 405 - was conscious that insistence on.
olsservat ion-of the principles of natural justice even i o

case wherea~c16rﬁcaW mistake occurs and revision hﬁcamgs‘

necessary & -one | can not  insist on show cause to be

jssued. The refixation of pay was done ;aecaagé the

app?icantwwas-wrang1y given an ad hoc increment oo which

che was not entitled since she was 8 Broup AT officer.

That ad hoeg increment was admissible to only Group e

and 'DY staff in pre-revised scale. It was a clear case.

of wrong -Fixation of pay and accordingly the same was .

revised by the D%rector(7IST§;and;ance the DAy was
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revised, naturally capitalised value of commuiedﬁ@en$ieﬂ
and other “terminal benefits were revised which were

- provisionally granted to her. - On merits also, the
aﬁp}it&tiﬂﬁwaiWS.:
15; ~¥he:~fapp1ﬁcation is diswissed on grounds = of
Timitation, - estoppel and on merits also, leaving the
parties to-bear their own costs.:

: ' : ' {B.K: Singh)’
e ‘ ' ~Member (&)
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