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CENTRAL ADMINISTRATIVE TRIBUNAL ‘T
PRINCIPAL BENCH-

0.A, No, 1910/95

Hon'ble Shri A,V,Haridasan,Vice-Chairman(3)
Hon'ble Shri R.K.Ahooja, Member (A)

AN
New Delhi, this J_ day of Aﬁﬁff:1996

Prem Prakash Dhal
s/o Shri Atma Ram
r/o 1023, Sector IV
Sonepat(Haryana)
..o Rpplicant

(By Shri P.P.Khurana, Advocate)
Versus

1. tt, Governor, Delhi
Government of NET, Delhi
Rajniwas Marg,.
Delhi, ,

2. The Secrstary
Dgpartment of Social Welfare
Govt, of NCT, Dslhi
5, Sham Nath Marg,
Delhi,

3. Smt, Chandra Prabha
Deputy Director (Technical)
1, Canning Lans,
Kasturba Gandhi Marg,
New Delhi- 110 001. . .Respandents

By Shri B,3,0berci, proxy of Sh,Anup Bacai,Acy,)
y ? ' P

ORDER

By Hon'ble Shri R.K.Ahooja, Member (R)

The applicant was directly recruited as a
Senior Superintendent in the Social Welfare Uspartment
of the Govt, of NCT, Delhi on 25,8,1993, The next post
in the channel of promotion is that of Deputy Jiiector
(Technical) and as per the recruitment rules for
the post, Senior Superintendents with two years

regular service in the grade are eligible, The
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grievance of tha applicant is that tha
raspondents ars not considaering his casa for
promotion to tha post of Deputy Oiractor( Technical)
gither on ragular or an adhoc basis notwithstanding
that ha fPulfils tha eligibility conditions as per
racruitmant rulas and that thay are instead pronotiny

ineligible officers who ars junior to him.

20 The applicant submits that h2 complatad tuwo

ysars of regular service as Sanior Suparintasndent

on 25,8,1995, thus, fulfilling all rsquiramants for
considaration for promotion. On the othar hand
Raspondant Nol3, Smt. Chandra Prabha was appdintad
as Sanior Suparintandant on ragular basis w.a.f.
22.,5.1995 initially on probation for a period of

two y=ars. In tha sama order, the raspondsnts also
promotad one Smt. Sharda Mathur as Sanior Superintend-
ant on regular basis. On 1.2.1994, the raspondants
issued the impugnad order, appbinting Risspondant
No.3 and the said Smt. Sharda Mathur as ODaputy
Diractor (Tachnical) on ad-hoc and emargant basis
for a psriod of six months or till ragular
arrangsments wera made whichaver be sarlizr. Tho
applicant cont:nds that on tha data of issus of this
ordar naithsr of tha two promotaas wasra avan

Sanior Suparintandant on ragular basis yat thair
ad-hoC appointmant was axtandad from tima ¢o tinms.
The nam3s of Raspondants No.3 and Smt. Sharda Mathuxz
tharafora, did not svan appoar in tha Saniority

List of Senior Supsrintandants issued in February, 4935
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wheraas the nam2 of the applicant appaared at Sr.No.1i0
which nou has gons up to No.S5 aftaer various
regsiremants. Evan according to the Saniority
List issuad on 7.8,1995, thg nama of the applicant
appaars at Sr. Np.10 and that of Smt. Sharda Mathur
appaars at Sr. No.11 and that of Raspondent No.3 at

Sr. No.14. Since than Smt. Sharda Mathur has also

ratirad on 30.9.1995 for which raason sh2 has not baan -

impleadad as a party by tha applicant. Tha applicant
also submits that officers at Sr. Noo.1, 2, 3, 7 and 9
of tha Seniority List hava already ratirsd, those

at Sr. No.5 and 6 ars Pacging major disciplinary
proceadings undar CCS(CCA) Rules, 1965 and tharafora,
cannot ba promoted, thoss at Sr. No.4 and 8 do not
Pulfil the raquisita qualifications laid-down in tho
Recruitment Rulas for promotion and hance ha is tha
sanior most parson sligible for consideration for
fegulat promotion.c His grisvancs is that daspita
this, hz has not baan considerad avan for ad-hoc
promotion and those junior to him svan though
inaiigiblé, in tarms of racruitmasnt rulss, have

been givan promotion ovar looking his lagitinats casao

3. Ths raespondants ‘have filad a countsr affidavit.

~ Firstly, thay claim that the applicant was not avan

eligible whan Respondent No.3 and Smt. Sharda fMathur
were promoted since ha had not at that time complatad
the raquisite two ysars of sarvica. Thay also statae

that the raspondsnt No.3 had baan working on ths
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post of Sanior Suparintandant since 21.10,1987 on
an ad-hoc basis, and she was promotad as Dasputy
Oirsctor since sﬁe had the expsrience of savan
y3ars and was othar wisa also qualified. Tha
respondants dany that thas seniority list rafarrad
to by the applicant is a final Seniority List; in
any case, the promotions wera mada before the issus

of the tentativa Seniority List. Tha case for

regular appointment will be takan up whan ths

Seniority List is finalisad, at which time ths caso

of tha applicant would also ba duly considerad,

4, _ Ouring the coursa of the arguments, it was
contandad on behalf of the applicant that thas

ad=hoc appointment baing for a pariod of six months
only, everytime‘the ad-hoc appointment was extandsd,
ths Casa of all tha eligible parsons had to be
considared. And that as such, tha casa of the
applicant had any how to ba considarad whsnavar
ad=hoc promotions wara continued aftar tha applicant
complated two ysars of regular sarvics as a Sznior
Superintendant, Tha learnad counsal for the
respondsnts put bafora us that the Case of the
applicant had bsan considerad but due to thz fact
that tha certain advarse comments had b2sn found aegadane
against him in the filas, he was not considarad fit
for ad-hoc promption. It was also stated that the
disciplinary procaadings wars contemplated against tho

applicant undar Rule 14 of the CCS (CCA) Rules, 1955,
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To ascertain the facts the ACR dossier and other
relevant records concerning the applicant wers also
made available and perused by us at the time of

hearing,

5. Shri P.P.Khurana, counsel for the applicant,
firstly argued that if the applicant was not eligible
at the time, the Respondent No.3 who was promoted was
also ineligible since she.uas not at that time a

Senior Superintendent on a regular basis, Secondly, he
submitted that assuming that the applicant had no

claim till he completed the requisite two years of
regular service, he definébely and in-disputably had

a right to be considered for promotion thereafter,

In this connection, the learned counsel dreu our-
attention to the instructions contained in GM No,28036/
8/87-Estt,.(D) dated 30.3,1988 issued by the Department
of Personnel and Training, New Delhi regarding

ad-hoc appointment, He pointed out that as per the
instructions in this 0.M., ad-hoc appointments were
normally to be avoided, but if such a course of

action became.unescapable then instructions in Para
4(iii)(a) becams applicable, This Para 4(iii)(a)

reads as follows:

4(iii) Where adhoc appointment is by premotion
of the officer in the feeder grade, it
méy be done on the basis of S8Niority-cum=
fitness basis even whare promotion is by
selection method as ynder:-

(a) Adhoc promotions mey be made only after
proper screening by the appointing
authority of the records of the
of ficer,
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It was argued that the promotion on ad-hoc basis in
the feeddr grade had to be done on the basis of
Seniority-cum-fitness, and should be done after proper
screening by the Competent Authority, Further morse,
only such officers who fulfil the eligibility
conditions prescribed in the Recruitmenf Rules shoulid
be considered and where no such officers were
available then necessary relaxation should be cbtained
from the Competent Authority in exceptionzl circumstana
ces, It was argued that the applicant was senior to
Respondent No,3, was the only eligible officer and also
had a good record, It was vehemently argued that the
record of the officer in this context meant the ALH
dossier and not any stray comments made in scme file

or the other as contended by the respondents,

6. As regards the allegation that disciplinary

action may be initiated against the applicant, Shri

Khurana cited the case of Lachman Das Gandhi Vs, Lhief

Post Master General, New Delhi (1992)20 ATC 100, wherein

it was held that the question for congideration

was what was the position vis-a-vis the applicant when
his juniors were promoted, Hence adhoc promotion could
not be decided on the mere evidence of a preliminary
investigation, Since admittedly, no charge-sheet had
issued in the case of the applicant on the relevent

date, his promotion could not be with held,

70 The learned counsel for the respondents sought

to justify the promotion of respondsent no, 3 on
the basis of her,albeit adhoc service as Sr.Supdt,
and also because the tentative seniority list is likely
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to undergo changes in which there was every
possibility that Respondent No,3 would beccme senior
to the applicant. It was also argued that the adhoc
appointments were purely temporary and?géergent
requirement and as Respondent No.,3, due to greater
experience was considered more suitable compared to
the applicant who was relatively in experienced,
there was nothing wrong with the impugned crdery
in any case, the applicant would be duly considered
if found within the zone of considération at t he
time of reqular appointment, It was also submitted
that as disciplinary proceedings were nou pending
agéinst t he applicant he could no longer be
considered for ad.hoc promotion in preference to

Respondent No,3,

B. We have carefully considered the arguments
advanced by the respondents but find no merit therein,
The argument that the Senibrity List presently in
existence is only a tentative one and is subject to
revision is not relevant since evsn regular promotiongs
have to be made on whatever is the latest 8sniority
List, though if it is tentative seniority list, the

orders of promotion can always be made provisional

~and subject to any change in the Seniority List,

The comparative claims of the applicant and

Respondent No,3 for consideration thus, have to be(i’;}
seen on the basis of the existing inter-se seniority
and according to the this édmittedly the applicant

is senior to Respondent No,3, Further more, as per
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existing orders, Respondent No,3 has been appointed
és Senior Superintendent on regulsr basis only w,e,f,
22,5,1995 .and thus, even on date of hearing of the
application she lacks two years of regular service in
that capacity, Thus, not only the applicant is
senior to Respbnéent No,3 but is in fact, the only
eligible officer while Respondent No.3{§>is strictly
not even eligible because of lack of rsgular minimum
service. In this context Shri P,P.Khurana cited/
relied on G,Radhakrishna Sarma Vs, Union of India &
Others (1993(23) Administrative Tribunals Cases 500)
in which it was held {"3 by the Hyderabad Bench of this
Tribunal that eligible junior can be promoteq’by passing
the senior who is yet to becomg eligible and the grousnl
of adhoc prohotion to the senior to avoid regular
promotion to the junior uas held on facts to be invalid
and violative of administrative rules of Government of
India regarding adhoc promotion, We feel that the
present case also falls githin the ratio of this decision
since its {7 that & ;Lnior who is not E%%?Jeligibls

W _Un cadR N . .
can(:%taypass an eligible seniorg/

9, dn the 9materx of the‘}itnessoof the applicant,
we have perused the ACK dossier of the officer and found
nothing in it which could bé construed as an adverse
report, A file was shown to us by the learned counsel
for the respondents in which certain cbservations
adverse to the applicant in handling a particular case
were recorded, Such observations, particulaxﬁuhen there

is no redord to show that the a@pplicant was given an
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opportunity to explain his positioq}can hardly be
the basis for assessing his fitness in the fe&ce

—
of an thanveeal blamishless service record,

10. The plea of the raspondents that since then
major penalty disciplinary procdedings have been
initiated against the applicant, is also not relevant
as has been discussed earlier in the case of Lachhman
Das Gandhi Vs, Chief Postmaster General, New Delhi
(1992(20) Administrative Tribunals €ases 1€0). In that
case it was held that adhoc promotion could not be
denied mersly on the ground that the case of the
employee had been referred to LBl for enquiry, In such
a case, it was observed, if the respondents decided to
commence disciplinary proceedings against the applicant
by issuing ; chargesheet then in that event, he will not
be confirmed but in case he was penalised he coﬁlc even
be reverted, Rdmittedly,‘at the time the Respondent No,
Bo,3 was promoted on adhoc basi%:J?::.this order of
adhoc appointment in respect of Respondent No,3 was-
continued after the applicant attained two years
e#perience, there was no chargesheet against him and
thus, he could not be denied adhoc promotion on that
ground, C“, Actloéﬂfjébe teken against him on the
basis of (;:]chargesheet ey follo%?hls adhoc or

regular promotion, Subsequent disciplinary enquiry

cannot bax~C:::jpromotion with retrospective effect,

1. On the basis of the above discuséion, we allow

the application and order that the respondents should

0LJ
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consider the applicant for prombtion to the post

of Deputy Director (Technical) From'the‘date uhaé

his juniors were promoted and to promote him on

an adhoc basis if he is eligible and fi%)uithi?

one month from the date of receipt of a copy of

this order, If the-disciplinary enguiry

subsequantly initiated against him is continued

then he will not be confirmed and in case he is penalised,
he could also be reverted, The applicant will

howsver be not entitled to the payment of back

wages, No costs,

2/

( A.V, Haridasan)
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