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trd Administriive Tribunal
 Gowted Principal Bench 6 )

Oe Ae Noe 191/1995

New Delhi, this the 27th day of July, 1995

Hon'ble Shri JeP. Shama, Member (J)
Hon'ble Shri BeKe Singh, Member (A)

Shri Y.S.Rathee

s/o Late Shri Dhoop Singh Rathee
"R/0 A395, Kidwai Nagar,

New Delhi~ 110 023%

s e A{Jplicant
( By Shri Mahabir Singh, Mvocate)

Versus -

le Lt. chegnor. Belhi
through Secretary,
Department of Hane,
Gvermment of Delhi, Rajpur Road,
Delhis

2¢ The Commissioner of Folice,
| Folice Headquarters,
M.S.Q, Bailding,
New Delhiy

( By Shrimati Jyotsana Kaushik,Advocate)

3. The Birector General,
Employees State Insurance Corporation,
Panchd eep Bhawan, Kotla Road, | .
New Delhi. , JesRespondent
( By Shri G.R.Nayyar, Advocate) ' :

¢ e Respord ents

ORD ER ( RAL)

e

(delivered by Hon'ble Shri Jsr.Shsrma, Member (J)

The #plicant joined Delhi Folice as Sub Inspector

. OnN 300603.9790 He jo:ln& cn deputation as Inspectat Gf

Folice in Central Bureauof Investigation (G B.l.) and
there he continued to serve. In the meantime, EsS.Ls

Corporation has advertised the post of Deputy Regzon&}.




Director in the scale of ) and the @Plicaﬂt waa
Tecoumended by UePS+Co and by the mano dated 8/1. ::;1991, ;
the of fer of appOi.ninent was given to the applicaat, a ee}ﬁy
of whichis annexed with the original application as ;
mnexaro—'c' There is a condition in para 2 sub Para (vi it

which says that no lien will be allowa to be retainé

in his/her parentoffice and also no carry-forward of lea;v& .

is allowed. Pensionary benefits for past service will bé{

regulated in accordance with the Goverment of India
instructions on thesubject as made aPPlicable to the

Corporation from time to time. In the $aid offer ef aﬂiﬁiﬁ

ment it was also mentione:l that the aaplicam m:ll be
Placed on probation for two years and as laid dem

that the confirmation on successful cmplet.im of twe

years probation woudd be governed by the ﬂiﬂistry of
D.O.P.8T's OM. dated 28.3,1988%

The applicant joined the post accepting the tems

of appomﬁnént on 29/4/1992+ However, beforing jeining
’the post the impugned order dated 17.,3.1992 was iSsa@;'
by the Deputy Commissioner of Police which is challeagaé
in this application and is annexed as annexure=As This

order‘specxﬁcall‘y lays down certain gend itions and |

that order is qeoted belowse

e The Commissioner of Police, Delhi i.s pleased
to accord apprwal for the %ccep ange, Of |
reglgnation under Govermment:of Indla'’s di
S.1.




 No.1 below rule 26 of G-8eS. (Pensions) Rules
1972 and to release Sub-Inspr. Y# Singh R hi,
No. D=1779( who was on deputation to C.B.l1. fram
Delhi Folice as a Inspector Weesfs 8.4.1985 (AH)‘

ard repatriated to Delhi Police with Mﬁiate
effect by the CBI authorities vide their offic
order NoJ 1365/1991 and letter NO, A-20014/803-85
M. dated 26,12.1991), from Delhi Folice cOnsequen
upon his selection ub the ESIC, Panchd eep Bhawan,
Kotla Road, New Delhi for appointment to the post
o Dy.Regional Drector/Dy. Administrative Officer
etes in the pay scale of Rs. 2200=4000/-, as Per
their letter No. A-19(11)=31/91-Estt.X{ Af dated
2661261991 anC‘ lett er of even NO, dat-@d 12*2019929
without reporting back to Delhi Folice ( Parent's
Deptt.) on repatristion from G Bel. | -

2. He will not have any lien in Delhi Folice srd
will cease to be an employee oflelhi Folice from thke
date he joins ESIC, as per tems & corditions
contained in the E§Ic's office memo NO.A=12(15)=3
86 Estt.’l@}\) dated 8¢11.1991. k S

3.  He will clear all his account anddeposit all
Goverment articles/belenging in his possession,
befere he is relieved for jolning new assi gnmenty

4, Fomgal orders of his relief, will be i-‘ssue;d?:—r
by the G Bsle guthoritiesy . | e

sd fe ;
N (Virender Prak ash)
Deputy Commissioner of Folice,

Nog 5065-74/E.(IV)/FHQ dated New Delhi the 17.3.199:

The applicant has since been sexving in the
ESICs However, for the reasons best known to the ‘a‘ppncém,:
'he xﬁade represent gtion in Feb.,1992 forrepatriaﬁbn tq
Delhi i’ﬁolicve from E.Se.l.Corporations This mpremtaﬁ&gy
of the apPplicant was considered by thkeﬂeputy’ Mi&siﬁg\ng
of Folice and by the memo dated 8.11.1993, the wit‘mrawgi |
of resignation tend ered by ﬁhe épplicant' was not acceptﬁl

by the appointing authorities and so the repatriation to

Delhi POli.ce was not acceded to, The applicaiat thereafr



a].?so made certain unsuccessful representations 1o the ’
higher autiorities even upto the level of State Minister
 for Home, but he could not get favourable responses
Thereafter, he filed this application on 11l¢1+1995 and

he has prayed for the grant of the reliefs that the Order

pPas sed by the Deputy Commissioner of Folice dated 17.3.1992
be quashed holding that the said order is void, abeinitio |
and in any case a direction be issued to the respordfents "
to revive the lien of the applicant in Delhi Folice and
further repstriate the applicant in Delhi Policed

A notice was ié sued to the respordents and the

reply has been filed on behalf of respordents No. 1 & 2 teed

Lt. Governor and Commissioner of Folice by Ms. Jyotsna
Mvocate and on behalf of ressondent n0s 3 i.es EsSeloCe

by Shri G.3.Nayyer, Advocate. The official respondents Noft

1 & 2 have stated in the reply that since on the adv:@:ti;saéf
post, the E«S.I1.Ce has specifically mentioned that né
lien will be allowed tO be retsined in the Parhatde'parméat
so the impugned order was p;ssed on that basis:f%% Since the
aPplicant has joined E.S.I.C. knowing the terms andk;eetﬁin:
tions of the appointment s© now he cannot resile frén the
same and under the provision of Rule 26(5) CCS( Pensions) -
Rules, 1972 the request of the withdrawal of the resignatim
cannot be accepteds Areference of rule 26(8) has also bem
mae in the counter thst when Govi. servant who has been

seleetéd for a post in eentral public autonamous beéy m.ay:f

be released only after °btaining and accepting re @a

L




‘the relief prayed ford

grom the govermment servants This will not, however,
entail forfeiture of the service for the purpose of
retirament/terminal benefitsé In view of the facts,

it is stated that the aPplicent cannot be granted

The Dir e\ctor.General. ESIC i.e. respondent nos 3

in its reply stated and referred to the offer of appoint=

‘ment given to the applicant and the aPplicat knowingly

with open mind accepted those terms of appointment and

joined the Corporation weesfe 29.4.1992. Since he was

placed on probation for a period of two years, his Ppro=
bation period stands completed on 28.4.1994. Since
probation perl,od was not extend ed further,ﬁaere is ée@eﬂ
confirmation in his case. It is stated that the rela.e;f
gaye:l for by the applicant, ther efore, cannot be

gr anteds

The applicmt has also filed rejoinder to the

" reply filed by the respondents. The points asserted in

the rejoinder are the reiterstion of the points already
reffered in the original a‘pplication; Howeéer, it is
mentioned that provision of rule 26, GoCeSe( Pension)

Rules, 1972 do not apply in the case of the applic asat;,k |
as he has not sumittec_l any resignation to Belhi’, ?cli.:iee

for joining thenew assigmment/poste. It is further staﬁé

. on{éo e




that ‘thepfrWisidn contained in appendix 12 of G@Pmi
Rules, 1972 also 4o not apRly to the case Of the spplicant
becaus;e those provisions aPply only men.theﬁ"@pmyee ‘
on hiw own volition joins the public sector under‘bakiw L .
or Organi.zation. It is said that theprwisa.en of R 13

'& 14 (A0) app)w to the case of the aPplicants ‘i‘be reqmst

of revival of t;he lien was rejected by the mi‘nistry of
Public Gmevance by the order dated 26th October, 1994
| on the basis of wrong factsd In the rejoirder, the .
’applicant has also statel ce;:tain precedents which hava |
been earlier accepted and the li.en of certain such

anplOyees were retained in the Delhi Policed ’

We heard the lesrnel counsel Shri Mahabir Singh =

~for the applicnt and Ms. Jyotsana Kaushik ®unsel for
respordents No. 1 & 2 and Shri G.3 Nayyer @ unsel .‘ferf“‘?“‘
respordent no. 3, Firstly, the estoppal is a prmciplg e
applicable to 3 persori when he has repﬁesented samethmg

to others amf at a later stage of at any point of time
when the other side has acted on his representatié;a . swah :.
.person cannot resile from the re;iresematiaﬁ he hasmaﬂ“u
earlierd Estoppal is a principle which stops apg’sm

fram spesking otherwise what he has spoken earlier. In

this case, the applicant is an educated andresiaeamb}.e

of ficer of Delhi Police went on deputation te c,,a;x, am ‘

when he has applied for an sgdvertised post and jaimém

an autonamous organization of Union of Imdia, he h,ss ',

: he
~Sa¢r1f1ce the post which/is alread}' haldiag as he



cannot discharge public functions of both the Sti
togethers It is not disputed that while joining new
post, the lien of an employee is not terminated auto-
matically; ‘He continues to keep lien on his post till

he becomes the permanent member in the organization where

hehas joined. It is another thing that rule 26(5) and 26(8)
0f CoCeSe( Pensions)Rules, 1972 bars the continuance éf'

lien on the parent department. But FeR. 13 and 14 c%e‘s

into play. The learned counsel for the applicant aﬁlse

relies, as projcted in the rejoinder, that M 14'A

applies to the case of the applicant. On going through

the provision of FeR. 14'A' sub clause (d) which clearl‘%;y'
lays down thi lien of government servant who has'[pema-f-‘-‘f
nently joined another post which is ex-cadre post, th&ﬂ‘_’
the lien in theparent department shall autm'ai:ically ‘

ceases There is a logic behimd ites A person cannot be

the member in twO Services at one time. He cannot claim
to be 3 member 0f the service of Delhi Police at the s@fe
time he Obtzins Ppermanency in Ee.SICorpearation on the p@st

of Deputy Regional Directors

The provision of sub clause (d) of FR 14'A' asre

quoted below:w

t

%A Govermment servant's lien on a post shall
stand terminated on his acquiring a lien on
a permanent post (whether under the Central
Governmment or 3 State Govemzment) outside the
cadre on which he is borne."

LL : seeeBes.




The contention of the learned counsel for the
applicant is that when he applied for repatriation/
reversion to the parent department i.e. Delhi Police,
he has not completed two years Prescribed mandatory
period in the offer of appointment and as such by that
time he hal not becdme the member 0f the sergie'e‘ in
E.3.1.Corporationd However, a judicial verdict is to be
given when the applicant has assailed a particular order
for redress of the grievance, now comes in 1995
in the mdnth of January and probation period stands
completed in April, 1994+ In view of this, the FdR
148 A%(d) comes into\play ard the applicant cannot assert
thit no order of confirmation was conveyed to him which
was conveyed to him sometimes in April, 1995+ The offer
of appointment does not envisage the extension of |
probation period beyond twO years.After twO years either
the Ee.S.I.Corporation has to retain the applicant on
permanent basis or to discharge him as an unsatisfactory
probationerd That is not transpired in the preseﬁt casél

The’ judiecial interferance in dministrative
orders maybe cailed for in eertaid cases where lien
is unscrupulously teminated but when the lien is

terminated according to rules by which the applicant is

s .9;
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governed he ¢annot have any grievance at alle irstly,‘f,
we fird, though not accepting the case of the applicant
as such, the grievance of the applicant was much

before he joins the E.S.1.Corporation in April, 1992

because the Deputy Commissioner of Police by the orderﬁ :
dated 17.3.1992 in wriiing conveyed to the applicant |
that the lien stands terminasted fram the date he has
been relieved from Delhi Police. The Deputy Commis siezéerr
of Police has referred the terms of appointment of the
aPPlicant in E«S.1+Ces ard on that basis his lien'was '
ceased fram the cadre post of Sub Inspector of Delhi
FolicedThelearned counsel rightly pointed out that

he had to make representation against this 6rderiﬁ* &-Iﬁ",
the applicat had by that time already joined i.nApri.l, |
1992 in Qorpor artion and the order of March, 1992 had b@c;mg
final by that timesd Had Delhi Police not termingted tﬁg
lien of the applicant, the Corporation would not have
allowed him to join as it was one of the mand atory
terms and condition of that offer of appointments The
aPPlicant himself has accepted that offer of appbintnait
and thereby he cannot have any grievance against this

order of the Deputy Commissioner of Police dated ,17,3-i*?§~,;;ififf

On this account also the aPplicant cannot now challenge
this order of 17.3.1992 though it may not be in the real

SPirit.of R 14'A' as by that time, the applicant had mot




besame »the menber Of the service in E.S.i.COrpﬁrgtmm
We do find that tbeOffer of appointment Pretacts
the inberest of the applicant for his past service amd
as such it is not acceptable to the aPPli’cantf' thaﬁi his |
past sewvice is 'beirgg ignored but that servige wm.:
be counted in due course as qualifying servi ce atﬂ '
other terminal benefits, if he sincerely continues aad

superannuates on the post which he has joined in Gerpen-

atioa’.ﬂ*‘%

Fraa gnother angle aléo it will lay down a 13&1
in such a manner that when the abplicant‘ has jomed
the new assignment in Central Govt. uhde‘rtaking or
a Corporation or autonamous bady then subsequently
at any point of time he c¢can comeforward and skay that

he maybe repatriated to lus parent department ad that

shall not be fair, legal and also equitable in the int@est
0f the service of both the organizationss Not only thi:,;
the Sub Inspectors working in Delhi Folice must have got
certain benefits by virtue of the applicant going on
- permanently basis to anotha:' arganization in ex-cadre
' post, they are not parties before usd 1f the a?pliﬁgaat is
‘allowed t0 be repatriated in Delhi Police, it willy als@
prejudice in the career and further promotion for &dhi.
?oli.e'e enpioyees. The aPplicant has made a barth ia ,
the Carporation amdhas got due benefit of his sewieein

i

i




s | - 1l =

in that Corporation. The applicant has, before joining
that service, seen the career prosepcts in that organization
better than in Delhi Police and now he cannot be allowsd

to change his mind subsequently that hé can have

petter prosepects now in Delhi Polices He cannot resile from
his stam which he has represented in his earliexf represen /
‘tation.

In view of the above ard after going through the
pleadings and hearing the learned counsel for the parties
and in view of the conspectus facts amd circums tances,

we do not find that there is any merit in this case and

the sane is dismissed sccordingly 1e~av'1ng the parties ‘to
bear their own costs"ﬁ
A HEto
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