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Principal Bench
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),A. Mo, 191/1995

Mew Delhi, this the 2f7th day of J«ly» ^^^5

Hon'ble Shil J-P- f^ama, (J)
Hors*ble Shri B.K. Singh, Msaaber i A1

Shri y.S.Rathee ^ ^
s/o Late Shritthoop Singh Rathee

R/o A-395, Kldwai Magar,
Mew DelhL- 110 023f ,,^pllcant

( By Shri Mahabir Singh, ^©cate)

Versns

1, Lt. Qoyernor, Delhi
through Secretary,

Department of Home,
Dsvemment of Delhi, Rajpwr RoaP,
Delhi.

2. The Gommissloner of Police,
Iblice Headgutters,
I.P£ state,
ltt,S«0, Building,
Mew Delhii^

• ♦«RespOiia@its
(By Shrtoatl Jyotsana Kaoshik,Advocate)

^ 3, The Director Genial,
Bnployees State Insurance Corporation,
Panchdeep Bhawan, Kotla ROad,
New Delhi. ...Respondent

( By Shri G.R«Mayyar, A<^ocate)

I

ORD ER ( CRAL)

(delivered by Hon'ble Shri J,i-,Sharffia, MsBber (J)

The cpplicant joined Delhi Police as Sub Inspector

on 3G,6.i979w He joined on deputation as Inspector of

Police in Ceitral Bureauof Investigation (C B,I,) and

there he continued to seive. In the meantime, E.S.I.

Corporation has advertised the post of Deputy Regional
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Director In the scale ^ 2200-^ and the dP Plicant was

recOBBiended by U.F-S.C* and by the minio dated 6/11/199U

the offer of aPPelntment was given to the aPPHcant, a copy

Of whichis annexed with the original aPPHcation as

Annexure-*C*# There is a condition in Para 2 sub Para (viii)

which Says that no li«i will be allowed to be retained

in his/her parentoffice and also no carry-forward of lejre

is allowed* Pensionary benefits for Past service will b#

regulated in accordance with the Gcvernaent of India

instructions on thesubject as Bade applicable to the

Corporation fron tiae to tiae. In the said offer of aR^oint-

ment it was also mentioned that the applicant will be

placed on probation for two years and as laid down

that the cOnfirBation on successful completion of two

years probation wodid be govecned by the Ministry of

D.i}.F.8i:*s OM. dated 28.3*1988f

The applicant joined the post accepting the teims

of appointment on 29/4/1992* However, beforing joining

the post the impugned order dated 17,3»i992 was Issued

by the Deputy Commissioner of Police which is challenged

in this application and is annexed as annexure-A» This

ord^ specifically lays down certain conditions and

that carder is quoted belogw-*

u

M *ne commissioner of Police, Delhi is pleased
to accord approval^or the acceptance of techpicai
resignation under qwernment of Indxa's decision
3.1.
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Ho,i below rule 26 of ^
hll ^ to release Sub-InsPr« YaP
So, a-i779(wbo was on
Oelhi police as a Inspector #.e.f« 8*f*l985 ^AN)
a«l repatrlatecl to Delhi Police with Sitoediate
effect by the CSL authorities vide their office
order Uo^ 1365/1991 a^ lett® Mo, Ap20014/803-85
#,I dated 26,12.199l), frcte Delhi PoUce consequent
upon his selection ub the BSIC, PanchdeeP Bhawan^
Motla Road, New Delhi for appointment to the postto Qy.Regional Wxector/Dy. >idininistrative Officer
etc# in the Pay scale of Rs, 2200-4000/-• as Per
their letter No. /W19( ii)-3l/91-Estt.!( a) dated
26,i2#199l and letter of even no, dated 12,2,1992^
without reporting bach to Delhi iblice (Pai^ent's
Deptt,) on repatriation from G B,I,

2, He will not have any lien in Delhi Police arsi
will cease to be an employee ofiielhi Police frOa tie
date he joins BSIC, as Per teuns 8. conditions
contained in the Bale's office memo No,A-i2(i5)-3
86 Estt,J(A) dated 8,11,1991,

3, He will clear all his account anldeposit all
avernment articles/belonging in his possession,
before he is relieved for joining new assignments^

4, Soimal orders of his relief, will be issued
by the GB,I, authorities^-

sd/-

(Virender Prakash)
Deputy Cooomissioner of Police,
H.:j, (il), Delhi

Nog 5065-74/E.(lV)/Pli3 dated New Delhi the 17,3.S92®

The applicant has since been serving in the

BSIC, However, for the reasons best known to the applicant^

he m^e representation in Feb. ,1992 for repatriation to

Delhi Police from E,3,I,0orporationg This representation

of the applicant was considered by the Deputy Cosmiissioner

Of Police and by the memo dated 8,11,1993, the withdrawal

of resignation tendered by the applicant was not accepted

by the appointing authorities and so the repatriation to

Delhi Police was not acceded to. The applicant thereafter

il, - «;#
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also rasEle certain unsuccessful representations to the

higher authorities even upto the level of State Minister

for Home, but he could not get favourable response.^

Thereafter, he filed this application on 11# 1.1995 and

he has prayed for the grant of the reliefs that the order

Passed by the Qeputy Oonaffiissioner of fblice dated 17.3.1992

be quashed holding that the Said order is void» ab-initio

and in any case a direction be issued to the respondotits

to revive the lien of the aPPlicant in Delhi Police and

further repatriate the applicant in Delhi Police#

A notice was issued to the respondents and the

reply has been filed on behalf of respondents No. 1 8. 2 i»e**

Lt. Governor and Coraraissioner of Police by M». Jyotsna

Advocate and on behalf of respondent no. 3 i.e. E.S.I.0.

by Shri G.S.Nayyer, Advocate. The official respondents Noi

1 8. 2 have stated in ihe reply that since on the advertised

post, the E.S.I.C. has specifically nentioned that no

lien ^11 be allowed to be retained in the parbnt department

so the iapugned order was passed on that basisii Since the

applicant has joined E.S.I.G. knowing the terms and cond^

tions of the appointment so now he cannot resile from the

same and und@r the provision of Rule 26(5) CCS( Pensions)

Rules, 1972 the request of the withdrawal of the resignati(^

cannot be accepted^ A reference of rule 26(8) has also been

made in the counter that when Qovt. servant who has been

selected for a Post in central public autonomous body may

be released only after obtaining and accepting resignation
I
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frc the gwetmeht e«»ant.< ThU wlU not, however,
entail forfeiture of the service for the purpose of
retir-ent/tenslnal benefits.' In view of the facts,

it is stated that the aPPUoaot cannot be granted
the relief pcayed foxi

The SHrectorfGeneral# ESiC i»e« respondent no# 3

in its reply stated and referred to the offer of aPPOlnV
»ent tiven to the aPPHeant an» the aPPlicsnt knowingly
with open Bind accepted those tenas of aPPOintnent and

join^ the Corporation w.e.f. 29*4'#1992. Since he was
placed on probation for a period of two years, his pio«

bation period stands €P®Pleted on ^#4# 1994# Since

probation period was not extended further,there is deeded
confirmation in his case# It is stated that the relief

pcayed fm: by the applicant, therefore, cannot be

gr antedl

The aPPHcnt has also fil«i rejoinder to the

reply filed by the resp<xid«its# The points asserted in

the rejoinder are the reiteration of the points already

reff^ed in the original application. Howwer, it is

mentioned that prevision of rule 26, G.C.S.(Pension)

Bules, 1972 do not aPPly io ihe case of the applicant

as he has not submitted any resignation to Delhi Police

fOr joining thenew assignment/post# It is further stated

u
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thiat thepc<si^ision contained in aPPondix 12 of CCS f^ension)

Rules, 1972 also do not aPPly to the case of the applicant

because ^ose proyislons aPPly only when the enployee

on hiw own volition joins the public sectcr undertakings

or organization. It is said that theprcvision of ffl 13

&14 (m) appljy to the case of the applicant* The request

of revival of t^he lien was rejected by the Ministry of

Public Gtie^ance by the order dated 26th October, 1994

on the basis of wrong fact^ In the rejoinder, the
I

applicant has also stated c^tain precedents which have

been earlier accepted and the lien of certain such

employees were retained in the Delhi Police!

We heaid the le^n^ counsel Shri Mahabir Sin^

€or the aPPlicdnt and Ms* Jyotsana Kaushik counsel for

respond^ts Mo* 1 & 2 and Shri 3»S Nayyer counsel for

respondent no. 3. Firstly, the estoppal is a principle

applicable to a person when he has represented sqnething

to others and at a later stage or at any point of ti?ae

when the other side has acted on his representation, sudi

person cannot resile frcm the representation he has made

earlier! Estoppal is a frinclple whidi .stops aperson

from spewing otherwise what he has spoken earlier. In

this case, the applicant is an educated and responsible

Officer of Delhi Police went on deputation to C.B.I, ars^

when he has aPPlied for an advertised post and joined in

an autonomous organization of Union of Irilia, he has to

. . heSacrifice the post which/is already holding as he
I
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dischaig© public functions of both theM^Jo^t

together.? It is not disputed that while joining new

post* the lien of an employee is not tepuinated awto»

jBatiCally* He continues to keep lien on his post till

he becomes the pep#anent member in the organization

hwhas joined* It is another thing that rule 26(5) and 26(8)

of C*G#3.(JRensions)Rules, 1972 bars the continuance of

lien on the Paicent department* But F.a. 13 and 14 cOees

into play* The learned cour^el for the aPPlioant also

relies, as projBcted in the rejoinder, that IR 14*A*

applies to the case of the applicant. Qi going through

the prevision of F*R* 14*A* sub clause (d) which clearly

lays dovin tht lien of gcvernment servant who has pecma""

nently joined another post K^ich is ev>cadre post, then

the lien in theparent department shall automatically

cease*^ There is a logic b^lfd it* A person cannot be

the member in twO services at one time* He cannot claim

to be a member of the service of Delhi fOllce at the same

time he obtains Penaanency in £*SICorpooration on the p^t

of Deputy Regional Director*-

The provision of sub clause (d) of FR 14*A* are

quoted below:-*
I

"a <aoveriinent searvant's lien on a POst shall
stand terminated on his acquiring a lien on
a permanent post (whether urvier the Central
Government or a State Government) outside the
cadre on which he is borne*•

• **3*•
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The contention of the learn€d counsel for the

applioant is that when he applied repatriation/

reversion to the parent department i.e* Oelhi Police^

he has not completed two years prewcrlbsd mandatory

period in the offer of aPPOintment and as such by that

time he had not becQae the member of the serigice in

E.3.I#Gorporation.^ ^owe*fea:, a judicial verdict is to be

givmn when the aPPlioant has assailed a P^ticular order

for redress of the grievaace, now cOmes in If95

in the mdBth of January ani probation period stands

completed In if^ril, i994« In view of tdiis* the

i4(A*(d) comes into play and the aPPHcant cannot assert

that no order of confirmation was conveyed to him whidi

was c<»weyed to him sometimes in ^ril, 1995» The off«

of appointment does not ^mrisage the extension of

probation period beyond two years*After two years eith^

the E*S.I»Oorporation has to retain the aPpHcant on

permanent basis or to dis^arge him as an unsatisfactory

probationei^ That is not transpired in the fsresent cas#

the judicial interferance in administrative

orders maybe called fear in certain cases vifeere lien

is unscrupulously terminated but v^en t^e lien is

terminated according to rules by whi^ the applicant is

L
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gcvesrned h® cannot have any grievance at aiiU^irstlyj,

we fitd, though not accepting the case of the aPPHcant

as such, the grievance of the aPPlicant was auch

before he joins the E*S.I•Corporation In April, 1992

because the deputy Cciaiiissloner of Police by the order

dated 17*3*i992 in writing conveyed to the applicant

that the lien slands terminated frcm the date he has

been relieved from Helhi Police* The Qeputy Cwis^oner

of Police has deferred the terms of aPpointeient of the

applicant in £«S«I*c« and on that basis his lien was

ceased froa the cadre post of Sub Inspector of Delhi

id licei^Thelearned counsel ric^tly pointed out that

he had to malee representation against this order# But

"the aPPlicjit had by that time already joined in April,

1992 in Qjrporation and the C3rder of March, 1992 had bacQst

final by that time# Had Delhi Police not terminated the

lien Of the applicant, the Corporation would not have

allowed him to join as it was one of ^e mandatory

terms ^ condition of that offer of appointment* The

applicant himself has accepted that offer of appointss^t

and thereby he cannot ha(ve any grievance against this

Older of the Deputy CSommissloner oi Police dated i7.3*J99^

Ch this account also the applicant cannot now challenge

this order of 17.3.1992 though it may not be in the real

spirit Of HI 14*A' as by that time, the applicant had not

4
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became the m^ber of the service in E.3.1.Corporation.
te do find that theoffec of appointment protects

the interest of the aPPlioant for his Past service and

as such it is not acceptable to the aPPlicant that his

Past service is being ignored but that service *d.li

be counted in due course as qualifying service and

other terminal benefits, if he sincerely continues and

superannuates on the post which he has joined in Corpor

ation*!

Etcm another angle also it «dll lay down a law

in such a manner that wtoen the applicant has joined

the new assignment in Central Co^t* undertaking or

a Corporation or autonomous bedy then subsequently

at any point of time he can c<»aefOrward and say that

he maybe repatriated to his parent department and that

shall not be fair, legal and also equitable in the int«:'@st

of the service of both the carganizations* Mot only this,

the Sub Inspectors working in Belhi iolice must have got

certain benefits by virtue of the applicant going on

permanently basis to another organization in ejo-cadre

post, they are not Parties before us«* If the applicant is

allow^ to be repatriated in Delhi Police, it will also

prejudice in the career and further promotion for Delhi

Police eaployees* The aPPlicant has made a berth in .

the Ccrporation andhas got due benefit of his service in

U-
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in that OOKporation* The applicant has» before joining
"

that service, seen the career prosepcts in that organization

better than in Delhi mice andi now he cannot be allowed
.

•

to change his raind subsequently that he can have

better pcosepects now in Delhi f^olice#' He cannot resile frois

his stand whidi he has represented in his earlier represent

tation.

In view of the abO(fe and after going through the

pleadings and hearing the learned counsel for the Parties

and in view of the conspectus facts and dLrcunstances,

we do not find that there is any m^it in this case and

the saae is dismissed acccrdingly lea<^ing the Parties to

bear their ovwi cost si!

(B.K. ^
MBABEHC a)

Ma/

Mm BEE (J)
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