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‘ble Mrs
'ble Mr R.K.Ahooja, Member (R)

through?

NEw DELHI

lhi, this the fl-ﬂ:aay of January, 1996

0.A.N0,1816 of 1995

Lakshmi Swaminathan, member (3)

Shri Harpal Singh,

5/0 Shri Nagendra Pal Singh,
R/0 A-77, Saraswati Vihar,
Delhio

Shri B.P.Gupta,
R/0 50/28, Sector 11 DIZ Area,
Gole Market, Neu Delhi.

Smt .Harbans Kaur Arneja,
R/O WZ 162-R, G Block,
Hari Nagar, Jail Road,
New Delhi.

Smt .Shakuntala Devi Sharma,
R/0 117, Sector 37,
Far idabad{Haryanaj.

Shri Satish Sonkar,
R/0 A=151, Paschimpuri,
New Delhi.

Shri Som Parkash,
R/0 7781/3, Kachha Pucka Qrs.,
Shakti Nagar, Delhi.

oo o900 &pplicantsq
Mr B.5.Charya, Adyocate) .
versus

Nat ional Capital Territory of Oslhi,
s, Sham Nath Marg,

Delhi, through its

Chief Secretary.

The Director of Education, i
National Capital Territory of Dglhi '
Office of the Directorate of Education,

0ld Secretariat, Delhi.

The Joint Secretary(Education) o
Govt. of National Capital Territory of Ugihi
0ld Secretariat, Dslhi. B

Union Public Sorvice Commission,
Oholpur Houss,
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Shahgehan Road,
New Delhi, through its
Secretary.

( through Advocate: Mr Amresh Mathur),

5. Shri mo“oSiddiQUi, _
School Inspector{Physical)
Physical Education Brgnch,
Chatrassal Stadium,

Model Toun,
Dglhi. 0o . sofidspondonts .,

- ( R-5 through Advocate: fir D.R.Guptaj,

R DER

PER R .K,AHOOJA, MEMBER(A)

The applicants, six in number,
are working as Supervisors(Physical Education)
under the Directorats of Education, Govt. of

N.C.T.(National Capital Territory), Bolhi.

2. The applicants No.1 to 4 were originally
appointed as Senior Physical Education Teachers
(Sr.PET's for short) on various dates bstueen
12,8.1961 to 5.12,1970. Thereafter, they uers
promoted as Post Graduate Teachers(P.G.T.),
Physical Education, in 1990 and then promoted

as Supervisors(Physical Education) u.e.fo10°4a1992§
The applicant No.5 started as Junior P.E.T. in
1972, was promoted as Sr.P.E.T. in 1974 and

then made Supervisor(Physical Educatiaon) in

1983, The applicant No.6 started as P,G.T,(FE)

in 1984 as a direct recruit and was promoted

as Supervisor(PE) in 1992, All of them have

come before this Tribunal aggrieved by the order

of promotion dated 1.3.1995, whareby raespondent

No.5 Mr N.A.Siddiqui, posted as School Inspector
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(Physical) has been promoted as Assistant

Director of Education(Physical Education) on
adhoc basis in supersession of the allegad

rights of the applicants. The matter in

dispute relates to a leng drauwn struggle regarding
inter se . '~ rights of the teaching staff which
camas over to the erstwhile Dslhi Administration
in 1970 on the take = over of certain Primary,

Middle and Higher Secondary Scheols, bsing run

by the Municipal Corporation, Oelhi(M.C.D. for

short). The said take=-over was notifiesd on
27.5.1970, Certain terme and conditions uero
also laid doun regarding the abserption of

employees of M.C.D. as a rosult of this Naotification.

3. | The applicants state that as per
these terms and conditions(Annexure P-1I) all
the employees of M.C,0. were to be placed in a
separate cadre, to be called as "Special Cadro
while those in the Education Departmant of
Delhi Administration, other than those in the
"Special Cadre™ were to be called as "Administrative
Cadre™, The seniority of any omployase in the
Special Cadre as fixed by the M.C.D. beforoe
absorptio;w usnt to be disturbed but whare
such a senior?ty list yas not in existence,
the sams ould bs drawn up in accordance with

the extant rules in M.C.D. immediately before

‘the absorption. Paras 11(2) and §1(5) of ths

terms and conditions provided as follouss$
" "11(2) Promotion to the post of Educatios
Officer/Assistant Oiroctor of
EdgcatiOng.gzs-QOUQ

Promotion quota for the promotion to




the post of Education Officer/Assistant
Director of Education(475-800) from

the post of Principals/Deputy Education
Officers, etc.(M,425-900) will be fixod
separately for the Special Cadre and

the Administration Cadre in proportion

to the number of Principals/Deputy
Education Officers etc. in the respective
Cadres, as calculated on the last day

of the last academic session.

11(s)  Propotiopn of School Ins ors{Physical

School Inspesctors(Physical) in the scale of
R8+250=425 will be eligible for promotion
to the post of Physical Education
quarvisor (Rs.350-650) in accordance
with the quota fixed fer such promotion
on the basis of the rospective
strength of School Inspectors(Physical)
(R.250=425) and Physical Education
Teachers(190-425) of the Special Cadro
and Senior Physical Education
Teachers(190-425) of the Administration
Cadreo”®
4, The contention cf the applicanty, in
a8 nut shell is that in terms of above
provisions, the School Inspectors(PE) from the
M.CeDo, eight in all, were first required to
compete with the Sr.P.E.Ts of Belhi Administration
for the post of Supervisor(PE) and such
promotions were to be made in proportion to the
relevant strength .of 'special' anc'administration®
cadres and only thereafter Respondent Noo5 could
be considered for promotion to the posat of
Assistant Director(PE). The grisvance of the
applicants is that instead of following the laid

down procedure and the terms and conditions of

absorption, respow ent No.5 has been promoted to
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the post of Assistant Oirector directly from tho
post of School Inspector(PE) which is also in total

disregard of the Recruitmont Rules fer the said post.

5, The above contention is controverted

by respondents No.1 to 3 as well as Respondant No,5.
Respord ent Nol5 claiés that since the qualifications
as yell as the functions of thas School Inspectors

of MCD were the same as Supervisors(PE) in

Delhi Administration, the former had bsen agitating
for some time for parity of pay-scales with the
latter, The Municipal Corporation finally
considsred their claim a nd brought their paye-scalas
from RS,325-650 to the same scale as of the
Supervisors wee.f.27.5,1970, Lateron, the

Delhi Administration increased this pay scals

to R.400-800 since the Supervisors were given that
pay=scale with retroépective date. The parity

was also maintained following the recommendations

of the 3rd Pay Commission as well as the 4th

Pay Commission,. The School Inspectors were alsc

granted Bazetted status just like Gazetted Supervisors i

wWeeofo 1980, In view of this position, thers
could not be any question of promotion of
Schoolklnspectors tolzgig of Supervisors and thus
any provision regarding their parity with
Sr.P.E.Ts also became a nullity with the raovision
of pay=-scales of School Inspectors, Tho
respondents contend further that the Sr.P.E.Ts

of Delhi Administration had challenged the docision

of the Government to revise the pay=-scales of the
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Inspectors to the level of the Supervisors
by way of two writ petitions bearing No.Cu No.660/75.

and 480/78, which resulted in issuancs of a

direction by the High Court of Delhi te the

respondents = Delhi Administration to canstitute

a Committee comprising the representativess of
Government of India and Do lbi Administration to

go into the various issues réised by the petitioners
in the aforesaid two writ petitions. The said
Committee under the Chairmansﬁip of SecretaryEducaticn ;i
(Delhi Administration) had found no objection ‘
in the School Inspectors supervising the work

of Sr.PETs, The same report of the Committee

was accepted by the petitioner’s Therefore, the
matter having been ssttled on;e, it coulc not be
re=-opened by the 8pblicants in the pregent
application being hit by the principle of

res judicata. The respondent No.1 points out

that by the amendment now:mado in 1995,

the Schocl Inspectors have been made eligible

for being considered fr promotion alonguith
Supervisors and in any case, out of the six
applicants, only one namely, applicant No,5 is
eligible to considered and the remaining applicants
can have no grouse as they are not even entitled

to be considered for the post of Assistant Director.

6, We have heard the arquments in this

case at great length, The learned counsel
also
on both the sides have/submitted their

written argumsnts which have been taken on record.

[N
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In our view, the issues of lay and fact, which
arise in the present gplication can be summar ised

as follows?$

%) Whether the School Inspectors(Physical)
of MCD are to be considered along with
Sr.PETs or the Supervisors ef the
Delhi Administration for promotion teo -

the post of Assistant Director(PE)}

ii) Whether the terms and conditions of
absorption of MCD teachers are subject
to re-interpretation on revision of

pay-scales?’

iii) Whether the matter has already basen
settled in the High Court in the
Writ petitions No.660/75 and 480/787

iv) Uhether the rext available post of
Rssistant Director(Edn.) is to be filled
up in accordance with the amanded
rules dated 24.7.1995(Annaxars R=4) inclue
ding the School Inspectors{PE) as an

eligible catsgory.

7. Rs regards Issue No.1, the learned
counsal for the applicants argued that the
revision of pay-scales of the School Inspectors
of MCD yas irfegular ab initio since this was
done when the School Ingpectors had already been
absorbed in the Delhi ﬂdminisfration and, wera,
therefore, no longer within the jurisdiction of

the MCD, He pointed out that while on the ons
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hand the MCD claims to have revised the pay

scale of School Inspectors we@sfo 17.501970, to the
level of R.325-650, the Delhi Administration also
issusd orders Trevising the pay scale of the
School Inspectors te f.400-800. He gubmitted

that both the authoritieé could not concurrently

be in a position to revise the pay-scales of
School Inspectors. In our view this matter

is not open to adjudication now since the orders
m,C.D

~ were issued vidihesolution Ne 66 of 1971 and thoso

of ‘the Delhi Administration uwere issued on 10.3.1975..

It is not oppn at this stage for the applicants
to question the revision of pay-scales of the

School Inspectors after a lapse of over 20 ysars.

The question then ardges as to whether the

School Inspectors with a higher pay scals could be

squated with Sr.Poﬁ.Ts oF'Deﬁhi Administration
Wha had a lower pay scale of Rs.190-420

Obviously, this cannot be dcnaggéo In

our viaar; once the revision of pay=scales

of School Inspectors becams a reality, their

equation could only be with the Supervisors(?EQO

. Ag contendad by the learned counsel for

réspondent No.5, the Sr.PETs had in fact agitated
this=ma£$er in the High Court against the

upward revision of the pay-scalss of School
Inspectors but had-notlsuccaadﬂao‘ue agree with
Shri D,R.ngta, learned counsel for Respondent
No.5 that the effect of the decision in those
writ petitionszzﬁat the supervisory role of

J2-
School Inspectors ever the Sr.P.E.Ts had =3 bgen -

‘éccepted by the Sr.PETs, the category to which the
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applicants belonged. We thus find that the
pay and supervisory functions ef School Inspectors
and Supervisors(PE) being the sams, the posts

of School Inspectors in (PE) have to be considered

 as equaivalent to Supervisors(PE) in Delhi

Administration.

8, As far as the 2nd issus is concerned,
the learned counsel for the applicant vehsmently
arqued that there could not be an{ change in

the terms and conditions of absorption to the
detriment of the then existing category of teachers
of Delhi Administration. He submitted that the

two categories, namely, the Special Cadre and
the-Administrative Cadre were created to maintain
the sgparate entities of the MCD teachers and

to ensure that further promotions were made

in accordance with the relative strength as

existed at the end of tﬁe previous academic ysar.
This was done in order te énsure that the inductien
of MCD teachers did not adversely affact the
promotion prospects of the administration staff,
He pointed out that the retirement age of the

Delhi Administration teachers was 58 years and that
of the MCD tegachers was 60 years. The terms

and conditions provided that ther etiremant of

the erstwhile mCO teachers will take place at the
age of 60 years and this provision was baing
retained by the School Inspectors, Hg

cdntendéd that the School Inspectors could not

keep their cake and eat it also by retaining

ooo10/"—‘
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some of the provisions of the terms and conditionsthis
and denying> the others. The learned counsel infcontuxi .
relied on the judgment of the Supreme Court in
K.CoGupta and o vso Lo Goyarpor of Delhi
((1994) 28 ATC 425). We have perused the said
ruling.but do not see how it helps the casse :
of the applicants. The igsus in ﬁhgaggggéﬁnggg(suprﬁ} .
was the relative seniority of two categoriss of

TGTs and Head Masters/PGTs in the Special Cadre,

namely, the teachers who had come over from

the MCB, The T.,6,T(Midd1ls) in the lower pay=scale

end the TGT(Hr.Secy.) in the Higher Pay Scale were
merged together with retrospective effect. The
T.6,T7(Middle) on that basis svlaimed seniority from

the date of appeintment but the Hon'ble Supreme

Court ruled that they will take the

seniority from the date of merger of TGT(Middle)

and T.G.T.{Hr sSecondary). It uas also dacided

that so long as the T.G.T, Administration Cadre
and'TGRﬁﬁ%%ﬁgal Cadre(Higher) were available,

no TGY/ could bs considered for promotion to the

higher post of PGT, It could be argued that

on this anology the 3School Inspectors should not

be considered for promotion till all the Superuisorsiﬁiés
of Delhi Administration on the date of absorption -

" have been considered or in other words the

School Inspectorsshquldyrank junior en=block to the:

Supervisors,. ' Hoyever, the terms and conditions
could no more be changed to the

disadvantage of the MCD staff as to the disadvantage
of the administration staff, ©Once the resality

of up-gradation of bay-scales of School Inspectors i9
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accepted then it follows that any equati#n bstueen
Supervisors and Sr.PETs, as laid doun in the terms

and conditions becomes meaningless and hence a nulity .
Only aquals would be equated and in terms of pay-
scale, the School Inspectoré had to be squated with
Supervisors and the operation of the term apd conditions
of absorption has to be seen accordingly. As regards
the question of retention upte 60 years for tho

mcoD staff; this is not a matter of parity betuesen

two categoriss but of general conditions of service

of MCD staff which was sought to be protected, Ue
therefore find that with the retrospective up-gradation
of the pay-scales of School Inspectors, they had

to be considsred ;E;j:Z;>uith the Supervisers(PE)

in the Delhi ﬂdministrat;on though it could be
ggzgﬁé%énedathat they could be considered for further
promotioen only after exhausting the list of Supervisors
of Delhi Adaministration as existéﬁ*on the dats of

absorption,

9, As regards the third iuswe the learnsd
counsel for rqspondent'No. 5 laid great emphasis

on the fact fhat the applicants were barred under

the principlss of res judicata, the issue havingalnaz}a
besn adjudicated upon by the High Court. The

counsgl for the appli&ants confested this point

on the ground that the six applicants in the present
cass were not party in the aforesaid proceedings

before the‘High Court of Delhi and in any casa,

the High Court had not passed a final order in the

aforesaid yrit petitions. In our visw, the

0012/




t 12 8

principle of res judicata will not come intc
play since the present application is against
the impugned order of promotion of respondent
No.5 and not against the revised pay=scales
of School Inspectorse. We have already found

that the question of revision of pay=sceles

of School Inspectors is settled and there is a

‘bar of limitation now oORN re=-opening of

this issue after a gap of 20 ysarsSe

10, The 4th point which we are considering
and which is more relevant at this point of time,
is regarding the operation of the amended rules
potified on 24.7.1995. The contention of the
learned counsel for respondent No.5 is that

d ready one of the School Ingpectors had been promcta@i
as Diatt.ﬁducat1on Officer, a post equivalent in 3
pay-scales and functions to that of a Assistant
Director and in this manner the eligibility of

School Inspectors had already been accepted do ?actsﬁ'ﬂ

'He pointed out that responddnt No.5 could not be

made liable for the delay on the part of the
Administration in making the necessary amendmant
in the Rules which should have been done as

far back as in 1975 uwhgn the revised pay=scales of
School Inspectors were in force. He further
argued that im any case, the post was being filled
in only nou and the Recruitment Rules, uhich

had to be applied were the existing Recruitment
Rules prevalent at the time of filling in of

the post. The learned counsel for the respondents,
howsver, contested this argﬁmeht and argued that tha

rec;uitment rules which had to be taken into account
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wyore those which were prevalent at the time the
vacanciass arose and not when the post was being

filled up. The learned counsal relied on various

case laws, including AIR 1988 SC 2068, AIR 1990 SC 404,
AIR 1990 SC 1233 and AIR 1984 SC 1499, Our attention
vas also invited by the léarned counsel for Respondent
No. 5 to a later judgement in (1995) 31 ATC 105. Ue

have gone through the aforesaid citations carafully,

11 In AIR 1988 SC 2068 P.Ganashuar Rag & athers
vs. Statg of A d d , the point

at issue was that the State Government had iaken a
decision before the amendment of the Rules cams

into force te Pill up the vacancies to the posts of
Rigsistant Enginners by direct recruitment according

to the law prevailing then. This decision uwas
challenged on the ground that the Rules in the
meanwhile had been amended. The Hon'ble Supreme Court
observed that had it been the intention of the State
Government whils promulgating the amendmant that
amendmant should be applicable te the vacancies uhich
arose prior to the date of amendment, the State
Government would have addressed a latter to the Public
Service Commission to make the recruitment in accordance
with the amended rules. That being not so it was held
that the recruitment g::%;SAlg&éarlier lay vas valid.
In AIR 1990 S,C., 404 Sykhdarghan Singh atg. vs-State
of Rajagthan, it was held that the selection process
is to be completed in accordance with lay as it

stood at the commsncement of the process

oe14/
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In AIR 1990 Supreme Court 1233, NoT.Bevin vé.

Karpataka Public S i Commissiona nd othars,

it was held that the selection made according
to the old Ruk s when the Amendment saved the pendirg

selection, was valide The judgment in AIR 1984 SC 1439

Sgnoara Singh & Ors vs. Tha State of Puniab and g
A gcn el CINC
s s y

others, does nmot lay- down any redated ¢ of law
4% the present 0.A.
12. " In terms of the above cited cass law,

the crucial point to be determined in the prasent 0.h,
is uhetger the rules have been amended during

the pendency of the process of selection.

The process can be said to have commenced when,

in the matter of direct recruitment, an

advertisement calling for applications is issued or in
the case of promotions, the matter is referred to

the Central or State Public Service Commission

of_the Departmental Promotion Committee,; as

the case may be for making the nscessary recommendatigﬁ;
The process of selection cannot be deemed to

have commenced automatically from the dats a post

falls vacant since it is open to the Govt. to fill

the same or not to fill it. In the present

case, we find that the Notification amending

the Rules was issued on 2407.1975 s i

applicable to vacancies yhich may have become

available prior to the date since the selection

process had not been already initiated.

13, In view of our above findings in respect

of the four issues, we find no merit in the applicaﬁid§

~
and the same is accordingly dismissed, leaving the

papties toibear their oun costs. C e
i T

( ;Ké:gﬁoiafi" (Mrs Lakshmi Swaminathon}

Member(3) |1,




