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Neu DElhio s 00 Appll’:ants

By advocates Shri Syed Hussain

Usoe

1. Union of India
through its Secrstary,
Ministry of pagriculture,
Gove rnment of India,
Krishi Bhgwan,
New Celhi.

2 Indian Council of pagriculture Research
Krishi anusandhsn Bhguan,
Pusa,
New Delhi.

3. agricultural Scientists Recruitment Board
through its Secretary,
Krishi gnusandan Bhgwan,
Pusa,Neuw Delhi. ese Rospendaris

By Advocates Shri MejeejChatter jee alonguith
Mse. Ke Iyer

Q RDER

Hon'ble Smt. Lakshmi Swaminathan, Member {J)

The applicants ars research scholars
pursying research in various disciplines of Agricultursa

Scienczs and other branches of scisnce. Thsy had appoaorad
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in the Agriculturs Ressarch Services Examinaztion
held on 14th-16th October,1994 and had gualifiad
the uritteﬁ test and appeared for the viva=-vac:o
held betuszan 1.2.95 and May 1995. They ars aggrisvsd
that none of them haw Dbean declared successful in
the results declared on 16.6.95 (Annaxure A=2). Thelr
contention is that they have not baen declarsgd

, not
- succassful/because they are less meritorious but
becaussz ;he respondents have followed arbitrary,
illegal and unconstitutional policigs and methods
in selecting the candidates. Thay ars aggrigvad by
the advertisement dated 4 = 10 3June 1994 and tulss
10 and 12 of the Agricultural Research Servics { ARS)
(Annexdfe A=1) . .Théy have, therefore, sought gquashing
of the rssults of ARS 1994 declarzd on 16,6085 and
for an appropriatg direction to respondents to take

fresh sxgmination and to declare rules 10 and 12 of

the ARS rules as ultra vires article 14 and 1:{1){z2)

of the Constitution of India.

20 when the casa came up for directions on
interim reliaf on 18.10.95, it was dirscted thet it would

be sufficisnt if the respondents are permittcd to make
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appointments not exceeding the permissible limit of

reservat ion provisionally and subject to the outcoms

of the D.Ae treating the reservation as subjectuiss/
disciplinewise and to inform the appointees accordingly.
3e The relevant facts of the case are that in

July 199 ﬁespondant No.3 i.e. Agricultural 5gignti3ts
Recruitment Board issued an advertisasment ror holding

an All India}competitive Exgmination to fill up the
vacéncies of Scientists of the ARS in the pay scale of
Rs»2200-4000 in the Indian Council of agricultural
raesearch Institute. This wuas cembined with National
Eligibility Test for recruitment of Lecturers and
Assistant Professors by the State Agricultural Universities

(saUs ) and for award of 1CAR Senior Research Fellcushipo

These vacancies were to be filled up in various disciplines.
Annexure A=-1 gave the disciplinewise qualificstions for

ARS Examination/NET i.s, items 01 to 60 and disciplinss

for NET only‘in items 61 to 643 annexure II gave the
disciplinewise qualifications for SRF including Nsu
Disciplines from items 61 = 65. The written examinat icn
was held on 14th - 16th October 1994 at 24 centres
in India. Candidates who uere qualified in

the written teast received the intervisu 1lsttsrs.
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4o The applicants state thatby the All India
competitive examination, entry into ARS at one laval is

made ana is open to any candidate with a Maston Jogree OF
equivalent in the rsquired discipline. The appliconts
state that-the BEnterview Boards wuere const ituted
disciplineuwise which interviewed the candidates, including

the applicants for ARS.

Se Thehapplicants' grievance is that in scme
disciplines the results'shoued that the ASR Board

had selected 50 - 100% c.ndidates bslonging to the
SC/ST and 0BCs thereby defeating the fundamental
rights of the general candidates in those disciplines.
Thaey further submit. that in some of the disciplines
the reserved candidates for ARS were more than 22.5%
which was the highest reservation applicabls to the
resarvad candidates under the rules published with thag
advertissment. They had made represantation to the

respondents which were not replisd to.

6. They hava also stated that ewem after declaring

the final results and in violation of all norms of fair ploy :

and equality of opportunity in public employmsnts, the

Respondent No.3 held intsrvisws on 23.6.95 in certz=in

)
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disciplines, for example Horticulture, Fish and Fishery
Scisnce and Uetérinary Microbiology for selscting some

mors candidates'For'ASR 1994. They gtats that ons shri
Lakshman Chandra De had received intimation to appear befors
the intefvieu board on 23.6.95., Their grievancs is that
Shri Lakshman Chand'De had alrsady besan selsctsd as
Scisntist in Horticulture in ASR 1992, but he was alloued
to appear again iﬁ ASR 1994 for the same post in the sane

discipline. This they claim is an irregularity.

Te The applicants submit that none of them

, ¥ -
who had opted for Hindi uere‘aégfgiuen the question papers

in that langwege as required under clause 13 of the

advertisemsnt. They furthar submit that 0BCs were

}%V'nbt Aeegupted as eligible for reservation and therefa a,

their inclusion was illegal.

8, The respondents have filed a reply in uwhich they havg

denied the above averments. On the main contention that theg

reservation policy has not been properly adhered to in this

case, the respondents have explained their stand in the raply
as follousg

"It has been obssrved that there ars certain discip.inn:
whers no reservad category candidate generally applizs
for, under Such circumstances the vacant ssats for tho
Ssald category, if carried forward, a roster is to be
maintained to monitor these vacanciss. Further, the
roster so maintained should be for three categories i.s.
{i) sc (ii) ST (iii) 0BC's and disciplinewiss. fore=
over, the vacancy being need basad a requisition for a
particular post may not arise at all for several years. . -
‘Again - a sgituation may alsoariss that a particular |
}}%, ‘department (where a roster is maintained for tne vacanc+’




(7

dacides not to recruit any further personnel dues to

)
)
L L]

certain changes inthe policies of the respondents

and other scientific/Research exigencies. Thus i%
shall not be feasible or practicable for the
respondents to adopt the roster system which

is likely to create more anomaliss and administrst ive

difficult ies.

Where as in order to adhers to the Govt.of’ India
reservation policy the Council is left with no other
alternative but to adopt the overall resarvation
policy so that maximum jobs could be offerad and
provided to the sociglly and financially dspressead
categorizs as per the fact that Indis is a social

welfare state,

In adopting the overall reservation policy apart
from the above stated reasons the Council is agble to
avoid wrath of SC/ST Associstion and such other

Institution who are likely to bring the issus on

surface and demand adherence to the govarnment polinin:.7

g fe The respondents have also stated that thay hava

_ and 0B8Cs :
to provide reservations for SC/ST /as psr Govt. of India
policy. They have stated that only such scientific and
technical posts as satisfy the prescribed conditions

‘ , subjant

as laid doun in the Govt. of India on the/can be cxenptiad
from the purview of the reservation orders Ly the fiinisiry/
Department providad that the post fa2lls in K2

grade above the lowest grade in Group a of the concornad

service. In the present case the Scisntists are pecruibted
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in the scale of Rs,2200-4000 and it is the lowest rung

in Group t*p', This being the admitted fact, they submit
that the reservation Policy is applicable to thess pasts,
They have alsoc clarified that the policy of the Governmsnt

is to allouw reservation for 0BCs which has been Mzde

applicable since 1993 and therefore, such reScrvation
had also to be made in respect of 0BC candidates. They

have expdained SC/ST/0BC candidat es do not apply for
all the disciplines but opt for comparatively lgss
ardous disciplines in which the numbser df applicants
are large. On the other hand for certain courses there

is no representation at all from these communities so

that the respondents submit that it Will not bg possiblg
to havg disciplinsuiss percentage for the ressrved

category cand idates, as they will not bg aveilablg in
Some disciplinas and at the same tims adhere to the
reservation bolicy. They havg, however, assertaq that

they have not exceeded the oversll S0% limit whilg Sedect ing
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the reserved candidates and state that out of a total of

306 posts, 159 general candidates have beeﬁ Sslucted,
They have, therefore, submitted that the reservation
policy as adopted by them on Overall basis is valid,
9, Regarding the number of persons called

for viva-uocé,'they have stated that this being 3
compet it ive examination, under clause 10 of the
rules, all candidates who obtainad the minimum quali-
fying marks in thg Wwritten examination are to be
called fa@ viva-voce for ARS. They, therefore,
submit thaf ﬁhe judgement of the Supreme Court in

Ashok Kumar Yadav V. State of Haryana (AIR 1987 sp¢ 454}

relied upon by ths applicants, Namely, that thga
number of candidates called for intervieu shaosld not

exceed 2 to 3 times ths number of Vacanciles 1is not

applicable to this cas g,
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100 The respondents admit that although the results
Usre declared on 16.6,95 but dus to certain administrative
errors a group'of candidates who had quazlifisd in the urittgn.
examination were not called fof intervigw and thus they

were given an opportunity later on and intervisuad on
28.6.95. In the circumstances, it is submitted that there
Wwas no violation of @he fundamental rights of ths applicants

as alleged.

19 The respondents have also clarified that the aRS

being an open competitive exsmingtion, there was no

restriction or bar for the eligibls candidates to appear

in the examination more then once even if they have besn

selected during the previous years and failed to join the
Service. The ARS exgmination is conducted every yesr
although it is a need based one. They alsc state

that at the time of :notifying the examination the exact
number of vacancies are not readily available and hance

it cannot be notified. "Regarding the option of medium

for ansuering the question as prescribed.in clause 10 of the
advertisement, they have submitted that the option of mediwn
was regarding the language for answering the papers whereas

only
the papers are prepared in English / which has bsen the

practice from the begining. They have a lso clarifisd thsat
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some reserved candidates in/particular discipling have on the

basis of their oun merit been placed in the general quota and

they cannot be held to bse appointed on ths basis of ressrvaticn
but bscause of their own ability and merit. Lastly thg
respondents submit that the applicants cannot challenge the
vires of the ARS rules 10 and 12 and et the Same timg rely

on these rulaes stating that they have been violated. .For

these reasons, the respondents submit that the applicaticn

Mmay be dismissed.

12a * The applicants have also submitted written suybmissions

and have also relied on the following judgements (i) Dr. Suresh

Chand Verma Ws. U0I ( AIR 1590 SC 2023); (ii) ashok Kumer Yaday Ycs

State_of Haryana (4IR 1987 SC 454); (iii) pr. L. Krishna Us.

State of Karnataka ( 1985(3) SLR Karnataka High Court 484;

(iv)  Dro Kele Narasimhan and another Vs. PG Institute of

fedical Educstion and Research,Chandigarh (1992 (3) SLR Punjab

and Haryana High Court 307.

13 We have carefully considered the plsadings, the

arguments of both the learned counsel for the parties and the

-~ records.,
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140 From Q@g perusal of the advert isement dated 4.10.%

including the ARS rulesfit appears that the examingt ions haove

besn held discipline-wise as 1is svident from Anmexures a-1

and A-2. The Subjectérnhich the candidates had to appcar in

the exzmination have been indicated discipdin-uise. The

are
subjects/listed discipline-wise and: obviously do not belong %o

ons common @ category or one gensral category. The educeticna®
qualifications prescribed for the candidates for ths ASR, NET
and Senior Research Fellowshipsare that they must have a

Master's degres .or equivglent with good academic record

in the concerned subject from any Indian University or a

' recognised foreign university. All these factors indicate

clearly that the examinations were being held discipling-uiza

and the measons given by the respondents to adopt an overall
reservation policy taking into account the overall vacancies

and not disciplinewise does not appear tobe justified.

‘15 In Dr. Suresh Chandra Verma and others V. the

Chancellor, Nagpur University and others (aIR 1990 sC 2023)

the Supreme Court has held that the number of posts ressrved

for reserved category candidates must be indicated

‘ the
subjectwise and mere mention of/total number of reserved

the
posts in/advertisement is not sufficient. 1In this case




the University had issued the employment notice inviting
applications for a totél number of 77 posts,uhich inc luded
13 posts of Professors, 29 posts of Readers and 35 posts of
Lecturers in differsnt subjects ranging from Economics,
Politics and Sociology to Physics, Parmecy and Geologyo.

The notice mentioned total number of reservaticns categoryu
but not subjectuwiss. The notice announced ths posts
categorywise as Professors, Readers and Lecturers in

dif ferent subjects and made a blanket declaration that

6 of the posts of Professors, 12 of the posts of Readers ang
16 of the posts of Lecturers would be reserved for backward
castes. The Supreme Court has observed that at that time
neither the University nor the candidates kneu

as to which of the subjects and in what number the said
posts were reserved. It was further observed that the
Select ion Committees which were appointed to intervieu the
candidates for the respective posts azlso did not knou
whether they were interviewing the candidates for resorved
posts or not and to assess merits of the candidates from
the reservsd category as such candidatess In that cass
also it was argwed ~ based on Section 57(4)(a) of the
Nagpur University Act,1974 that this ssction on.y requires

the University to state in the advertissment the total
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number of posts and the number of reserved posts and not

postwise, 180, subjectwise and that the employment notice
in question was, therefore, not bad in law. The Supreme

Court, rejecting this argument held as under; -

mpccording to us, the word npost® used in the context
has a relation to the faculty discipline, Or the
: subject for which it is created. When, therefore,
R resarvations are required to be made "in posts®, the
ressrvations have to bs postuise,lseey subjectuisey
The mere announcement of the number of reserved posts
is no better than inviting applications for posts
without mentioning the subjects for which the posts
are advertised. When, therefore, section 57{¢){a)
C)O requires that the advertisement or the smployment
notice would indicate the number of reserved posts,
if any, it implies that the employment notice cannot
be vague and has to indicate the specific post, i.8.,
the subject in which the post is vacant and for uhich
the applications are invited from the candidates
/ belonging to the reserved classes. A non=indicption
of the post in this manner itself defeats ths purposg
for which the applicatlons are invited from the pg.
Served category candidates and consequentily negates
the objsct of the reservatlon policy . [hat this 18
3150 the intenction of the leglslature is made clear
by section 57(4)(d) which requires the selection
@33 committees to interview and adjudge the merits of

each candidate and recommend him or her for sppointoent
nto the general posts™ and "the reserved postst, if any,
advertised.

_Furtber it was held -

Wit is common knowledge that the vacancies in posts
in different subjects occur from time to time according
to the exigencies of the circumstances and they arise
unequally in different posts. There may not be
VgCancies in one or some posts whareas thers may be a
large number of vacancies in other posts. In such
circumstances, it is not possible to comply uvith ths
minimum reservation percentage of 34 vis=g=-vis sach
post. It is for this reason that the Resoclution
states that although minimum percentage of reserved
posts may not be filled in one Or some posts, it will
be enough if &n that year it is filled in taking into
consideration the total number of appointments in ail
the posts. This, however, does not absolve the
appointing authority from advertising in advance thas
vacanc ies in_each post and the number of posts in such
)}%/ vacancies meant for the reserved CategoOry, and

i
{
i
!
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inviting applications from the candidates bglcnging
fo the reserved and unreserved categoriss with a
clear statement 1in that behaif. In fact, the
cuarall minimum percentage has to be kept in mind,
as stated in the Resolution, at the time of issulng
the employment notice Or the advertisement as the

case may bee! (emphasis supplied).

160 The advertisement for the ARS/NET stce. exaningt ion

for 199 has clearly rescognised the fact that the examinatiors
were to be held disciplinewiss for which quaglifications havs
.been prascribed in the various subjects. This itself

makes it clszar that the examinations uere to bs held subject=
wise/disciplineuise. Para 11 of the rules providss that
candidates belonging to the Scheduled Csstes or the Schedulsd
Tribes may be rscommendsd by the Board by a relsxed standard
to make up the deficiency in the reserved quota, subject

to their fitness to be appointed in ARS irrespective of

their ranks in order of merit at tha examinations.The aﬂedwfaqyf
however, does not indicateAthe resarvztion of the posts for

S¢/STs in the various disciplines which the respondants

ought to have clearly indicated.in the advertisement itsclf.
A non-indication of the subjects or disciplines for

which thers was resesrvation for SC/ST candidates not on.y
defeats the ocbject of the ressrvation policy but aslso
defeats the fights of the other general category candidatas
to be adjudged in the éxamination on their merit. Thse
respondents ought to have clearly indicated tne ressrvotion

the

. e e . A
against the subjects disciplinewise in respect of freservation

policy of the Govt. of India which they have adoptad by
/
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inviting applications from tre candidates’indicating t he

posts meant for the reserved category and the generzal

category candidates.
17, Having regard to the decision of the Supreme

court in Dr. Suresh Chandra Verma's cass (supra) a

non-indication of the vacancies /posts in this manner is
arbitrary and illegal. The overall mimimum percentage
for resservation of SC/STS in the manner indicated by the
respondents clearly defeats the object of the‘reservetion
policy as well as t;e rights of the applicants who

belong to the general category. The sams view has

alsoc been hald by the Karnataka High Court in QOr. L.

’

Krishna VUse State of Karnataka ( 1985 (3} SLR 484 ) and Punjau &

Haryana High Court in
Zpr. KelL s Narasimhan Use. PoGolo OF Medical Educetion and

Research, Chandigarh (1992(3) SLR 307). The learned
counsel for the respondents has submitted that the
judgement in Dr. L. Krishna's case is subject matter of
an appeal uhidh is pending in the Supremes Court. Houever,

in the light of the. judgement of the Suprems Court in

. Dre. Suresh Chandra Verma's case, the principles laid

down in these judgements equally apply to the facts

in this case. We are, therefors, of the view that the

respondents? action is bad in lguw since they have failed




to notify the reservations of the vacancies subjaectuise-
disciplinewise without indicating the pesrcentage of

reservation subjectuiss.

18. The reasons given by the respondents as to uhy
they had to adopt the metbod of overall reservsticn policy
becauss they were not able to get enough SC/ST candidates

in soms diséiplines in order to implement the Government
reservation policy is not convincing. A perusal of t heir
lgtter dated 5.9.95 adaressed to the Ministry of Law and

the DOP&T shous tha? they were themselves not conviiﬁd about
the rationality in their own reasoning which is svident

from the last paragraph. They have pointed out in this
letter that sometimes the general candidates find that some
disciplines of ARS are getfing filled up by the resarved
candidates in excess of the 50% reservation because & large
number of SC/ST/0BC candidates are able to achieve the
minimum qualifying marks in those disciplineso In such an
event, sometimes sven the Gandidate who has topped the
examination in the specific discipline is not being selacted
if he/she is from the general category. 1In some cther

cases, they have observed that the selection of genarszl

Candidates is much mors than 50% because no one from the




resarved category was able to meet the qualifying standards
in tnose disciplines. éy merely restricting the overall
selection of reserved categories candidates to below 50%

alone does not satisfy a fair or equitabls implementation

of the Govt. of India policy on reservation. The irrationality

of the method adopted by the respondents for this examination

appears to have been recognised by them when thesy state

they will sdopt the guidelines for reservations for futurs

yea I'Se

19, The respondents have on the one hand stated in
their reply that they are considering the matter and hence
this application is prsmature but on the other hand thay

have Smeittea that the application deserves to bs dismissed
because the applicants ﬁav; failed to approach the Tribunal
at the esarliest opportunity because they ought to hava
sought the remedies on 24.7.95 instead of seeking the
intserim relief on 13.1Q.95. The stand of the respondents

is not only contradictory but is without merit. The
respondents themsslves ought to have taken the necessary
action which they havé now sowght by the lgtter dated 5.39,95
well in time before announcing the examingtion or processing

the results which are under challange hers.

N .
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20, Soms of the applicants have taken the

objection that they were not given the question papers in tha
language of their choice i.gs in Hindi. Para 13 of the
advertisement provides that the candidates are advised

[§

to read the notice for the examination carefully and to

fill in the application form indicating correctly their
choice for ARS/NET/SRF, the piscipline, languags for
answering the papsrse This indicates that there was a
choicas for answering the papers in Hindi and not necessarily
that the question papers were alsoc to be provided in Hindi
which the respondents haVe.indicated are prepared in English
only. There is, therefore, no merit in ths allegations

to the contrary made by some of the applicants and this

plea is, t herefore, rejected.

21. Rules 10 and 12 of the aRS Rules have iean
challengad as being ultra vires. Rule 10 providses that all

candidates who obtain such minimum qualifying marlks in

the written examingtion shall be summoned for viva-voce

by the Board. According to the apPlicants this rule givas

vast and uncanalissed pousrs in the hands of the respondents

to fix the cut off marks in the written examination for
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the purpose of calling for interview and is violative

of Article 14 and 21 of the Constitution of Indig. WUe
are unable to agres to this argumeqt. The examinationg
arTe being held by the agricultural Scientists Recruitment
Board (ASRB), an expert body who has been empowsred to

fix the minimum qualifying marks in the written exanmination.

The Supreme Court has in pgshok Kumar Yadav V. State of

Haryana (supra) has itself held that although normally

the number of candidates to be called for intervisw should
not excsesed twice or at the .highsst thres times the numbar

of vacancies toAbe filled, that by itself doss not inveolidats
the selections made. :NO _mala fide motives have bsen

alleged against the ASRB in this casse. Ve, thersfora,

do not find the Board's action arbitrary nor justification

to guash this rule.

22, : The applicants had submitted that sincs the
0BCs uwere not mentioned in the advertisement for the

examination of 199, they could not be included in the

reservation category. Vhis'is rejected as the respondents

have admittedly followsed the policy on reservation uhich

includes SC/ST and 0BCS. We have also considerad the

other submissions mads on behalf of the applicants a3 nd
replies thersto but find that the respondents have not
acted in any arbitrary or illegal manner and accerdingly

these are rejected.
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23 In the result, the application succeeds and is

allowed. 'he interim order dated 18.10.95 by uhich the

respondents who hadths liberty to magke appointments

to vacancies in various disciplines without exceeding

the permissible limit of reservation trsating that

reservation to be applied disciplineuwise/subjectuise

is confirmed. RBSpqndents are directsed to taks
further action for making zppointments of applicants
in respect of the 1994 E'xamination within a period
of three months from the date of receipt of a copy

of this order. Parties to bear their own costs.

" b il
(R K. A) (SMT . LAKSHMI suAHIMATHam)
ER(A) MEMBER (3)
2
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