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New Delhi this the;'z C Dayw_g.f‘_f}}fe‘f‘@96.

Hon'ble Shri A.V. Haridasan, Vice Chairman (J)

Hon'ble Shri K. Muthukumar, Member (a)

I. ~° 0.A. No. 1596/95

Shri V.C. Pande,

IAS (Retd.),

S/o Shri P.D. Pande,
Former Cabinet Secretary,
C-17/4, SFS Flats,

New Delhi-110 017.

(By Advocate: Karanjawala & Company)

Vs

- Union of India,

Applicant

through the Secretary to the Govt. of India,

Pension,

(Department of Personnel and Training),

North Block, New Delhi-110 001l.

(By Advocate: Shri V.S.R. Krishna)

II. 0.A.No. 1632/95

Shri Shiromani Sharma,
IAS (Retd.,)‘,» »

C-15 Surya Nagar,
Ghaziabad - 201011

Ministry of Pérsonnel, Public Grievances and

Respondent

Applicant

(By Advocate: Shri Ashok Desai, Sr. Advocate

alongwith
Shri Arun Jetley, Sr. Advocate,

.~ Shri Arvind Nigam~, Advocate ,

Shri Pallav Shishodia, Advocate,
Shri R.N. Karanjawala, Advocate,
Mrs. Nandini Gore, Advocate,

Ms. Savita Krishnamurty, Advocate,
Mrs. Vibha Sharma, Advocate,

Shri Vivek Sharma, Advocate)
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i v b . of~Ind1a,
{Mlnlstry of'Person el, Publlc Grlevances and
“Pension, B N s
i(Department of Personnel ‘and Tra1n1ng)j”=¢,~ <
TNorth Block, New Delh1 110 001 - Respondent

5(By Advocate. Shr1 V S.R. Krlshna)

III. O.A. No. 1687/95

e —

Shrl R. P,mJosh1,~m__“1:j:-\MJAnf,ﬁ:ffﬁ;ﬁt
IPS (Retd.), '
Former Director, ,

Intelligence Bureau,

257 Indira Nagar, Phase I,

Dehra Dun-248 006. ' Applicant
By Advocate: Shri Ashok Desai, Sr. Advocate fu?
alongwith :

Shri Arun Jetley, Sr. Advocate

Shri Arvind Nigam, Advocate,

Shri Pallav Shishodia, Advocate,

‘'Shri R.N. Karanjawala, Advocate,

Mrs. Nandini Gore, Advocate,

‘Ms. Savita Krlshnamurty, Advocate, ’ T
‘Mrs. Vibha Sharma, Advocate, ' B
‘Shri Vivek Sharma, Advocate)

Vs

Union of India,
through Secretary to Government of Indla, -

Ministry of Home Affairs, . , “Eg
North Block,. )
 New Delhi-110 001. 4_' ' Respondent

(By Advocate: Shri M. Chandrashekhran,
Addltlonal Sollc1tor General,
alongw1th s :

Shr1 V.S, R. Krlshna, Advobaté)

<

IV, " ' O.A.No. 1705/95

Shri G.S. Bajpai,

S/o Shri B.D. Bajpai,

former Secretary (Securlty),

'B-35 Nirala' Nagar, '
Lucknow-226020. ' . . Applicant

(By Advocate: Shri Ashok Desai, Sr. Advocate
Shri Arun Jaitley, Sr., Advocate,
~Shri Arvind Nigam, Advocate,
. Shri B.R. Pradhan, Advocate,
Shri Vivek Sharma, Advocate)
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Union of Indla, .

through Secretary. to’ the Govt of India,

Cabinet Secretariat,

Bikaner House (Annhexe), .

Shahjahan Road, .

New Delhi-110 001 - . Respondent

(By Advocate: Shri V.S.R. Krishna)

ORDER

Hon'ble Shri A.V. Haridasan, Vice Chairman (J)

These‘four origihal applications came to be
filed under similar circumstances, present
similar facts and involve cdmmoﬁ guestion of Law.
Therefdré, they are being considered Jjointly.

Appiicants in OA No. 1596/95 and OA No. 1632/95

‘were members of the Indian Administrative

Services,  the applicant in OA No. 1687/95 was

Member of the Indian Police Service and applicant
in OA No. 1705/95 was a member of the Research
and Analysis Serviég; Each of them has in the
respective application challenged . the

departmental proceedings instituted by serving of

chargesheet 1ohg after retiremént.

2. 'Thé historical back drop which led to the
issuanée of the chargesheets against these
applicants can be briefly.stated thus:- when late
Prime.Ministér of India Smt. Indira Gandhi was
assaSsinated.'it was felt that the security
arrangeﬁent available till then for the

protection of the Prime Minister was inadequate.




(herelnafter called' SPG) wae constltuted tnr an

v,executlve order in -1985. Later in_ 1988 the

'Special Protection Group Act, 1988 (SPG Act for

-;;: : T short) was passed by the Parllament codlfylng the

constltutlon, nature and functions:_ i'of“fhe~SPG.
, . According. to the provisions of the SPG Act the

’

l‘SPG was respon51ble for the prox1mate protectlon -
F;' o ul;fﬂof thevrncumb@n¥ Prlme Mlnlster and the members KQ
of the family of Prlme Mlnlster untll the Act was
amended in the year 1991 As a conseguencelof
the electoral defeat of the Congress Party _in
1989 Late Shr1 Rajlv Gandhl vacated the offlce of-‘
.iﬁé_ Prime ,M1n1ster on '29.11.1989. Though . he

e R B demitted the ‘office of Prime Mlnlster the

assessment by 1nte111gence agencies showed thatZE%

the threat to vthe _11fe of Shri Rajiv Gandhi

PR remalned very serlous. As former Prlme Mlnlster
~Shr1 Rajlv Gandhl was not entltlesthe protectlon et

- "y .
S g -......-———*
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3 U g‘fh'of the :SPC .as per the prov1s1on of the .SPG Act IR
3 e o = N /- .

a —

’prov1d1ng alternatlve effective arrangements for

h1s securlty was under con51derat1on. Pendlng

TL¢¢,}¢, ngo A~Q5dec181on in- the matter he continued - to ‘get- SPG

e . ERE. ‘

.

:“rfjt‘ L .':’ﬁlprotectlon. On 4 12 1989 a meetlng was held by

A fShri T.N. Seshan the then Cabinet Secretary-cum-

K ) ' ' threat assessment in regard to the Prime Mlnlster:

'?. - ' ) Shrl v.p.' Slngh and to Shr.i 'E_Raj‘-iv:'.cf;a‘hdh'i was';fel't"'on

Rty

Secretary (Security) 1n ‘which the need for fresh .




Prime Minister 'pertaining to the security of

Prime Minister and Rajiv Gandhi, . Proposing

-

certain security measures for Rajiv Gandhi while.
in Delhi and indicating certain arrangements that
‘had: to be made by the State Governments while he

would be ‘on’tour outside:the ‘capital: ©On this note the-

,.Prime' Minister indicated that a Cabinet note

might be put up. - While_so on 23.12.1989 Shri
V.C. Pande; the appliéant_in OA No. 1596/95 took
over as éabinet Secreéary and thereafter Shri |

G.S.Bajpai, ghe applicant in OA No. 1705/95 took

over as Secretary (Security).. The intelligence

report in respect of threat assessment on Rajiv

Gandhi by the R&Ay yas received on 9.12.1989 and

by the IB on 3.1.1990. After considering these

reports at a meeting held in the Chamber of the

Secretary (Security) on 4.1.1990 the ‘ -Draft
Cabinet note was finalised. Iﬁ the_ note it was
suggested that arrangements fdrtéécurftyf of 'Shri Rajiv-
Gandhi outside Delhi should be the responsibility
of thé State:Govérnment. This note was‘approved.
b§ the Cabinet Secretary and the same was placed
before the Cabinet on 30.1:1990. The Cabinet
took a~ decision accordingly and .SPé cover for
Shri Rajiv Gandhi was withdrawn by the orders of

the Government of India, Ministry of Home Affairs

dated 3.2.1990. The  National Front Government
!

*

“headed by Shri Vv.P. Singh having stepped down on

10.11.1990, the Janta Dal(s) Government headed by

Chandrasekhar with support from outside by the




.
L""““ by -*“»ﬁl’*«“rrf.w—r—,mm»f .

b v- i‘ i)

shri ‘Rajiv Gandhi *°

' continued to‘beFasdper Cabinet decision: taken on

R 30.1.1990ft‘The Election Commission‘notified_the

General Electlons to. Lok Sabha and also to some

I}‘; of the“State Assemblles between‘QOth and 26th May-

1991.

-~ t'/f; ;.‘,‘3, » Shri  Rajiv 'Gandhi started for election&}
i ' | ' vcampaign‘ for Congress Party in Bhubaneshwar,
Visakhapatnam and Tamil Nadu on 20;5.1991Min a

'=private aircraft.  While walking towards the |

:%y;‘_;:,'Ljrostrun at the 'heeting 'pface in $riperumbudur

- (Tamil - Nadu) on 21.5.1991 at 10 PM a bomb

. e - hnexplodéd” killing Rajiy Gandhi and several others_

| o :nearﬁto him instantaneously and eausing injuriegfw

1T
‘ | N3 1
! many others. Alarmed by the calamities the™ [

Government df India by c¢rder dated 27.5,1991

app01nted a Comm1551o eaded by Hon ble Justlce o '

R T

‘ij Verma under theVCommlss1on of Enqu1r1es Act
“ \ "

1952 henain after‘referred to as Justlce Verma

T T
-
1

lComlss1on. The 1mportant terms of reference were

N

.a) whether the ass1381nat10n of Shr1 Rajlv Gandhi

i;: ‘ ”5Ncou1d have been averted .and whether there were

- e “

L3

T "lapses or derellctlon of duty in th1s regard on
o _ N ; , " the part of any of the individuals responsible
'A*ji‘{ -é ' "’ for his security and b) the deficiencies, if any,

i .. . in the security “system and arrangements as

S prescrlbed or - operated 1n practlce wh1ch mlght




I e e e g T S P (e T SR TR N e

]

i
e I, SUTTIIS T ARG = bl .
- I . o N
- - ~ P vt . - B - -
- . : ] AR e i o i . .
i N . - .
. S . .
. .
i . . ’ .
o . - ¥
e e . . . ) o .

9, o

IR _ i S | 7

L ety :

'.Thé'Commission issued notices to 47 persons
who might ‘be affected by the .findings of the
Commission,: ook evidence . and -submitted ifs

report on '12.6.1992. The applicants in these

cases wefe not served with notices- under Section

b

f 8(B) of the Commission of Inquiries Act, 1952.

In the report of Justlce Verma Comm1551on there
was ‘a fiﬁding that there was a failure won the~
parf.of‘thé'Céntrél Government to provide to Shri
Rajiv Gandhi suitable élternative cbver for his
?% proximate‘ security after the withdrawal of the
"SPG Cover as a result of Central Government's
: é 4 | deciéion ~dated 30.1.1990 in spite of the felt

need as evident from the IB Report and that there

8re lapses: or dereliction of duties on the part of
t‘ ' .. the Central Government which were contributory
factors but for which the assassination of Shri

;$> : Rajiv Ganéhi,cOuld haverbeen averted. 2. .::- The

! ' Government of India after SEuﬂyihb the Report of
i

l the Commission placed. before the Houses of
! | Parliament on .23.12.1992 an Action Taken Report

\
in which it was observed-.that the Government did

T T o e e ot

not share the perception of the Commission on the
lapses attribﬁted to the Central Government and
! ' g " the 1IB. Later on in May 1993 the Home Minister
made a stagement in the Parliament tht as certain
observations had been made in Justice Verma's
Commission Report' fegarding certain Central

Government officers the Government have obtained
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the 1mpugned chargesheet ’inf‘these-‘céses fwefe

.

- served on the applicants.

4. Having given the brief historical backgrcund o
now we will refer the facts of the individual

cases: .

'Jt(:-(

5. Shri V.C. Pande, the 'applicant in OA No.

1596/95 was a Member of the Indian Administrative:

 Service belonging to the Rajasthen "Cadre. He

‘retired - on 22.12.1992 on completlon of  his

" took over as Cabinet Secretary on 23.12.1989}he161<

‘the .post’ till 11.12.1990 and was thereafter

ehifted.aé Secretary Inter—Stéte Counc11 . and

RE T

&

extended term of service. He was served with thex

"Memorandum - of Cherges dated 4.5.1995 1nform1ng

'Qseryices (D1sc1p11ne & Appeal) Rules 1969

I

“with 'rule' 6(1)(b) of the All- India - Seivices

.Benefit) Rules 1958 and directing him to submit S
.within lO.days a written statement. of his~defence

'fand,to state whether he desired to be heard in - .

'_.'him_ tha't an 1nqu1ry under Rule 8 of Allﬂ Indla

~-).\ T - - N ¥ :
_read .

o

|
i
A
F

(Death cum Retlrement Beneflt) Rules 1958 would

was:
be held agalnst h1m as sanctlon thereto accorded

. - - s

by the Central Government under rule 6(1)(b) of

the "All- Ind1a Service (Death—cum—Retirement x
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pefson. Anne*ed>to the - Memofandum was copy of a
note submlﬁhgz prepared by the appllcant dated
30.1.1990 and. the- .Sta’c_ement of Article f Charge and
Statement of fméutations. The Article of Charge

after making a reference to the observations of

Justice Verma Commission in his Report regarding

~ the lapses and ‘dereliction of duties on the part

of the Central Go&erhment, it—was a%leged that
the applicant while functioning as Cabinet
Secretary during thé period from 23.12.1989 to
11.12.1990 committed an act of grave misconduct
and negiigence inasmuch as he recorded a note on

30.1.1990 addressed to the then Prime Minister in

which he .conveyed that he himself had approved

that the - security arrangements of Shri Rajiv
Gandhi outside Delhi should be left to the S;qte
Governhents ‘concerned that the said note made
absoluteiy no mention of the very grave threat
which Shri Rajiv Gandhi faced to.his life from
various mili;ant/terrorist group 4dnimical to him
as  also  the facts that there had been no
reductién in the threat perception even after
Shri Rajiv Gandhi demitted the office of Prime
Minister on 2.12.1989 and that he acted "~ beyond
his jﬁrisdiction as he was not competent to take
such a decision. -It was also alleged that there

was a total lack of objective assessment . and

sinAcerity of purpose on the part of Shri Pande




%)

{»dec131onfq'was

o V ';g:"" Pande '—;p§dtifl.

: -,
t

.Verma Commlss;on.had termed the reaso

.J\ s l ;
.1990(as Tenuous and that the

. .‘—;

prompted m8§e lack - of

perceptioﬁ or the requ1site will than _the

dlfflcultles ~stated therein ' and therefore Shri

exhibited  grave .

“misconduct

‘reflected in lack of devotion in the duty and

contravenlng Rule 3(1) of the Aall Indla Services
,(Conduct) Rules, 1968 . On receipt of the
Memorandum the appllcant made repeated requests

to the respondent for supply of certain documents

“to enable him to prepare hlS wrltten Statement of

proper’

Defence, but ' he was .informed by ;etter ‘dated.-

22.8.1995 _that his request ~ for - supply of

ldocuments at that stage was not acceded to and he

ﬁas.directed to submlt hlS written Statement of

Defence latest by 11.9.1995.

initi atlon ‘of the departmental proceeding agalnst

h1m and the re3ect1on of hlS request for supply

of documents, 5 Shr1 ”VJCIf Pande : flled * his

R L s

appllcatlon praylng that the Order No. 106/4/95-

AVD.I dated 4 5.1995 according sanction for

(1nst1tut10n of ‘major departmental proceedings"

under rule 6(1)(b)(1) of the All Ind1a Serv1ces

(Death cum Retlrement Beneflts) Rules, 1958 and

Memorandum No. 106/4/95 AVD.I dated

4.5.1995

_along w1ththe Arltcle of- Charge and the Statement

i

of Imputatlon of mlsconduct/m1sbehav1our may be

quashed, that the rule 6(l(b)(1)(11) and (iii) of

<
Aggrieved by the\i

AN
\
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Ehé,iAilnpﬁﬁHiQVVServiéesﬂ (Death-cum-Retirement

Benefits) Rules, 1958 ° may be declared vague,

arbitrary iand ultra vires Articles 14 of the
Constiﬁutiohof11ndia and struck down the gaass and
that the respondents may be directed to pay him a

sum of Rs. 50 lakhs as compensation for the grave

e e e v~

mental agony ‘and  harassment suffered by the
applicant on éccodt of the service of the
impugned chargésheet or to pay exemplary cost .
It is valleged in the application that as the
applicant retired from service on 22.12.1992 and
as ﬁhe chargesheet was served on him on 4.5.1995
in regard to some allegea misconduct committed by
him during the period from 23.12.1990 to
11.12.1990-while he wés functioning as Cabinet
SeCretary, the initiation of departmental
éroceedings'in respect of 3n' event: which took
place beyond the period of four yeérs prior to
the date of institution of the proceedings ié
barred in view of the provisions contained in
Rulel 6 of .All | India Sérvices (Death-cum-
Retirement Benefits) Rules 1958; that the
sancfion accorded for " initiation of major

departmental proceedings against the applicant is

" defective hmﬁ¥m£hape§90e.'iﬂﬂpﬂ&%d’ as no major

penalty can be imposed on him after his
retirement; that as the allelged action of the

applicant has not resulted in ahy pecuniary loss

-




: C Lo -‘-;‘.. ’ . that oo - '
RO ~:f;imaga1nst th'A:ln ‘asmuch " as’. the the expre551on

-il .'._];" S graVe-misconduct appearing in Rule 6(1)(b) of the

All. 'India Services (Death —-cum- Retirement

Benefits) Rules, 1958 is not defined and as the - - -:--._:

provisions enables the Government to initiate
disciplinary proceedings against a retired member

of the seryice in respect of an event Vhieh took:g;

place within four .years of the institution

thereto is. arbitrary, unlawful and opposed to the
prov1s1ons contained in ‘article 14 of the
‘Constitutionjﬁ the Rule is liable to‘ be struck

‘down; that' 'the alleged mlsconduct ~of the . o

Ce

applicant being only ammxﬂlng a Cablnet note which

does not amount to. any dec181oJr cannot be

a
P

‘coinsidered as a misconduct much less a grave\‘%ﬁ

misconduct : exposing . him to disciplinary

g proceedlngs after h1s retirement' that no. actixnvp'

\

:ﬁ_ " could be va11dly 1n1t1ated against théiapplicant

Ky
-

- ~on the ba51s of any observatlon made in Justice

Verma Commiss1on Report as .the applicant was not

served w1th a notice by the said Commission»as

i

T requlred under Section 8(B) of the-Comm1551on of

Inquirles Act4‘1952 and that ‘the initi at1on of - :
~‘the disciplinary - proceedings against ' the‘

tapplicant by the Government deviating- from its
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stand “taken in the Action Taken Report placed

before .the Houses of °~ Parliament that the

Government - did . not share the perception of

Justiee Verma Commission that there has been
failure on the part of the Central Government to

provide effective alternative‘protect{en to late

Shri—Rajiv--Gandhi- after w1thdraw1ng SPG cover to
and the actian
hlqlwas not vitiated by malafides as the same

became necessary for the Government in the wake
of defection in the Congress Party; that the

denial to the applicant of the copies of the

documents required by him for preparation of

" written Statement of Defence amounts to denial of
principies of natural justice and that for all

. these reasons the impugned disciplinary

proceedings are liable to be struck down.

6. The applicaht in OA No. 1632/95 Shriwéhitoménni
Sharma- was the 'Member of the Indian'
Administrative Serviee'belonging to the UP Cadre.
He retired frdﬁ service on 31.7.1991. He took
over as Home Secretary to the Govt. of India on

29.12.1989 and served ae sﬁch .upto 20.3.1990.
Long after his-retirement on 31.7.1591 he was
sereved with the Memorandum No. 106/4/95-AVD.I
dated 4.5.1995 according sanction for institution
of major departmental~ proceedings under Rukle

6(1)(b))i) of fhe All India Services (Death-cum-

Retirement Benefits) Rules, 1958 and the

'Memorandum with the same number and date

containing .a chargesheet and Statement of
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' (Conduct) ﬁuleé,'L1968.l; The ‘applicant after

by Justlce Verma Comm1351on in.. hlS Report that

Shr1 Shlromahl Sharma ' whlle functioning as the

Union‘Home Secretary from 29.12.1989'to 20.3.1990

‘committed an act of grave miscdndutt‘"éhd

Anegligence in as much as he failed to' glve

guidance/directions to the inteiligenoe agencies
to formulate proposals for the security of Shri
. A N
Réjiv Gandhi | ‘which could  have  totally &?
matched/s?nchrohised with the actual threat'
‘perceptions especially in the context of the‘note
~sent by : the Additional Director, IB to him on
3 1 1990 and the dec1s1on taken in the meet1ng

“held ' uhder " the chalrmanshlp of.

"3Seoretary(Security)_ on . 4.1.1990 and that the.

aforesaid  act .of omission and comm1551oﬁ??
exh1b1ted _grave mlsconduct reilected in lack of
devotion . to duty and thereby contravened. the

proviSioneWofeﬁule 3(1) of the All India‘Services

‘receipt of “the. Memorandum -sent a letter'torthe-

respondent " stating Uthét' for various reasons

‘.explaihed, therein the sanction accorded for ..

initiation " of . ;the departmentél proceedings

agaihstuthe applicant was illegél and had also

requested for supply of certain documents to

enable him to ;mepare his Statement of Defehoe

'and to file the '_sarﬁe without prejudice to ‘his

iother contentiOng,;:‘Theirespondeht Qireotedrthe;

[N
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épplicanf‘ to submit his "~ writtengettlemsént of

Defence by 11.9.1995 positively and did not

mention ahything,Aboqf his request for“supplyof

ddqpments nor did “they meet the contentions

raised by him regarding the validity of the

sanction. In these circumstances the applicant

[

=

had "filed this application seeking to quash -the

imphgnéd'memoranda. It has been alleged in the

TR e B N T

appliéation éhat the proceedings initiated
aéainst the applicant is bérred by time, that the
imputations do not come out to any miscoinduct,
that Justice_ Verma Commission Report cannot be
relied on | for initiation of departmental
proceedings against him as he was not served with
the notice under Section 8(B) of the Cpmmission
of inquirigs Aét by the said Commission: that as
the- issueéflaéses on the Govérnment ;fficials
seems to .have been reopened in the wake of
defection in the rﬁling Party and resignation of
Shri Arijun Singh from the Cabinet on 24.12.1994,
the action againstlthé,applicant is.vit§ated by

e thalafides and therefore the impugned

Py

Memoranda are liable to be struck of.

7. The -applicant in OA No. 1687/95 sShri R.P.

"Joshi was a Member of the Indian Police Service

of_the,U;P. Cadre. He was elevated to.tﬁe post
of Director, Intelligenée Bureau on 30.12.1989
and’ he continued in this post till 12.12.1990.
He ‘retired on superannuation on 31.3.1991. The
épplicant 'was  Served»iwith a‘ Memorandum No.-

26011/6/05-1PS.II dated 17.4,4995 proposing to




(Death -cum- Retlrement Beneflts) ‘Rules,. 1958 and

”e.was dlrected to subm1t‘w1th1n 10 days a wrltten

Ty

Statement of h1s Defence admlttlng or denylng the

"Articles of Charge in his defence. The Statement

of Article. of Charges framed against the

applicant read s follows:

"Shri R.P. Joshi, '‘a Member of the Indian
Police Service, borne on the cadre of Uttar

~Pradesh (Since retired), while function as

Director, Intelllgence Bureau during the period

.30th December, 1989 to 12th December, 1990.

‘committed an act of grave misconduct in as much

-as he failed to discharge his obligation of

_ensuring failproof security to Shri Rajiv Gandhi.

<

"Shri R.P. Joshi, ‘particularly, ‘failed on the -

follow1ng v1ta1 count'

¢

- Shri Rajiv Gandhi was the 'Prime

Minister of India from 31st . ,
October, 1984 to 2nd December,. - Q?%
1989, Because of various actions : -%‘

taken by him against different
terrorist outfits in ‘the country,
intelligence "agencies assessed a
very high security threat to his
person. Since the incumbent Prime
Minister - invariably faces 'a very
high ~security threat, proximate
security to him was provided by a
Special Protection- Group " (SPG)
under the SPG Act, 1988. The SPG
provides: ~ ‘the best = 'possible .
proximate. secur1ty to-a threatened
- VIP .in Indla. ~
. Even' though Shri -Rajiv Gandhi
ceased to be Prime Minister after
: '2nd . December, . 1989, all. the
intelligence agencies had assessed
that he continued to face the
highest security threat to his
life. Despite this, within 5 days
of his taking over as Director, IB,
i.e. on 3.1.90, he caused to be
sent © a note which .1led ~to. the -~
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withdrawal of ° SPG cover of Shri
~Gandhi - without  ensuring the
- security of Shri Gandhi matching
with the actual threat perception.
Instead, he = suggested certain
guidelines leaving the security of
o Shri Gardhi to the State
’ Governments or the Union Territory
Administration within whose
jurisdiction he happened to be
present. Shri Joshi knew that Shri
Gandhi faced a very high degreeof -
- threat and the same had, in fact,
remained intact even after he
demitted the office of the Prime
Minister. Provison of proximate
security by the SPG which followed
a drill of conducting Advance
Security Liasion, creation of
sterile zone, rostrum and access
control to the person etc. would
have definitely made the security
failproof apart from matching
.perfectly with the actual threat
perception that Shri Gandhi faced
to his life. Some of the essential
security = steps = like Advance
Security Liasion, creation of
sterile zone, effective monitoring
of access control measures could
have been implemented even by
incorporation in the draft
guidelines caused to be suggested
by Shri Joshi, without resorting to
the amendment of SPG Act. Although
some alternative security cover was
provided  to Shri Rajiv Gandhi, it
did not match with the actual
threat perception faced by him. On
account of his callous attitude,
coupled with failure to grasp the
serioiusness that the situation
warranted, Shri Joshi failed in the
discharge of his duties as the
Director, Intelligence Bureau on
this vital count.

Shri R.P. Joshi by his aforesaid acts of
omission and commission exhibited grave
.misconduct reflected in lack of devotion to duty
and thereby "cointravened the provisions of Rule
3(i) of the All India Services (Conduct) Rules,
1968. - ‘ ‘ '

Aggrieved by the- initiation of the
-disciplinary .pr6ceedings against the applicant,
the applicant has filed his applicétion seeking
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N ultra v1res the’ Article 14 of the Constitutlon of' Fe
‘ T

P . ;L S " ’
f“- . F:I India and ‘to quash the 1mpugned Memorandum No.
i : ' . :

26011/6/95 IPS II dated 17.4.1995 along. with

lit;£::;:¥::i:lflx;_articleshvof -charge :and for a direction to the
. respondents to pay him a sum of Rs. 50 lakhs as
‘ compenSation as 'ekamplary cost. The applicant
. - | § has alleged in the application that the note K;
| | | dated 30. l 1990 was prepared on the basis of a

- , collective exerc1se “and deliberation that the

i

w1thdrawal of SPG cover to Shri Rajiv Gandhywas

- not ‘on the ba51sof the sald note.that it was the

.resultof = ' the Cabinet decision, that the

‘initiation = of. the disc1pllnary proceedings _
'it' e against the~ applicant after he retired from

; o o service on the basis of angvent which took place .

. o beyond the period of four years from the date of

1ts 1n1t1ation is barred in law,,that the Rule-

‘.»

- ‘ T ? - 6(1)(b) h(i) (11) and. (iii) of the .All India

Serv1ces (Death -cum- Retirement Benefits) Rulesp

1958 is vague, arbitrary and 'unreasonable?that

- - the disc1plinary proceedlngs have. been 1n1t1ated . Co

e JREREIN ) o against the applicant not for - the purpose for B ]

cga

e : P wh1ch poWer'was conferred on the Government but

for exteneous and malaflde reasons and that

e .- impugned proceedings ma?'théreforeﬁbéioﬁashedt

.




,.,
'
t

P

19
8. Shri G.S,Bajpéi, the applicant in OA No.

~ 1705/95 cqmmenced'hﬁs career as a Member of the

Indian Police Service in the year 1954. Subsequently

he resigned from the IPS and joined the R&AW

Services (RAS). On 1.1.1990 he assumed the Office

as Secretary (Security) which post he held upto

- 77.7671990. 7+ He - ‘retired:- from | service on

'superannuation on 31.7.1991. He was served with
an order:dated 5.5.1995 by which ‘sanction of the
President was accorded under sub-clause (i) of
clause (b) of sub-rule (2) of Rule 9 of the
Central Civil Sérvices (Penéion) Rules, 1972 to
initiate departmental proceedings against the
applicant as.it had been made to appear that the

applicant while serving Secretary (Security) in

, ’

the Cabinet Secretariat from 1.1.1990 to 7.6.1990

was at fault in'not recommending/continuance of
SPG cover to Sﬁri Rajiv Gandhi which would have
mapched with thé aCtga{ threat perception even if
{t meahtA%méndméﬁt oF SPG Act and direct%hg that
the said departmental proceedings should be
coﬁducted_in accordance with the procedure 1laid
aown in Rule 14 and iS of the CCS(CCA) Rules,

1965,AA Mémorahdum of the same date and Articles

- of Charges; list of witnesses etdrs were 'also

communicated to the applicant. In the Articles
of Charges after making observations. to the
Justice Verma Commission it was stated as

-

follows:




—

{(Retlred)

dur1ng
functloned as . Secretary (Security)
from 1.1. 1990 to 7.6. 1990 pre51ded
’over a "meeting" convened on 4.1.90

“at 3,00 PM with officers of the’

M1n1tryof Home Affairs, - Prime
Minister's Office, 1.B.,Delhi
Police, SPG and ' R&AW at which
security arrangements for Shri
Rajiv Gandhi former Prime Minister

were discussed. At this meeting,it-;u

was noted that Shri Gandhi .
continued to face threat fromSikh ™
extremists and some other hostile
~elements and that the fact that
Shri Gandhi, -despite having
demitted the -office of the Prime
Minister, continued- to face a high
degree of threat, no steps were

initiated by  Shri Bajpai for’

providing a suitable alternative
_cover similar in capability as the
SPG for the proximate security “of |
Shri Rajiv Gandhi.. Instead, the
‘view was taken in the meeting
chared by Shri Bajpai on 4.1.90

that the SPG  _ is statutorily
responsible . only for . providing
proximate security to  the Prime
Minister and = Members of his

immediate family. “and, therefore,:

the respon31b111ty of providing
protection to Shri Gandhi should be
vested . Jin - the State
Governments/Union -Territory
Administration concerned and the
Ministry of  Home Affairs should
issue approprlate instructions
Keeping in.view the very high level
of threat faced by Shri Gandhl.

It- is |therefore clear that there
was total failure and negllgence on
the part of Shri Bajpair the then
Secretary - (Security) “is . not
1dent1fy1ng a suitable. alternative
cover. for the proximate security of
shri . Rajiv Gandhi,: former Prime
Minister matching withthe actual
threat perception that Shri Gandhi
faced .from . the various militant
groups. - » '
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4. - That Shri G.S. Bajpai by
. his . . aforesaid, act’ of
omission and  commission

exhibited grave misconduct

o . and lack of devotion to
) ~ duty and thereby
contravened the provisions

of Rule 3(i)(ii) and 3(2)

of the  Central Civil

Services (Conduct) Rules,

S U

1964.

.

Aggrieved by the impugned orders the
applicant had filed this application seeking
to set asidé the sanction issued for
iqitiating disciplinary proceedings against
him and the Memorandum of Charges for a
declératioﬁ that sub-rule (1) of Rule 9 of.
the ccs (Pension) Rules, 1972 is vague and
:arbitrary and ultra Qires of Articles 14 and
for a direction to the'respondent to pay to
the applicant a sum of Rs. 50 lakhs -as
Eompenéatién . for the mental ~agony  and
hafasshent ér exemplary cost. The applicant
in the .application has alleged that the
respondents dénied.him adequate opéortunities

to defend as his request for supply of

certain . documents to enable

-Contd.....22.
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-misconduct

applicant

for.

e

‘prépéfe a“ proper written statement" f

been rejected by them that 'the Q~

LY

Imputations constitdte -a'

misconduct as it was not within the powers of the

do‘ not.

applicant ”to amend the SPG Act, .that _the

initiation of disciplinary proceedings against

the applicant,

a retired officer,

after a period

of four years from the date on which the alleged

took place is barred by limitation.

that the prov1s10ns of sub- clause (1) of Clause B . o~

Tyt

of sub-rule (2) of~Rule 9 of the CCS (Pension)

Rules . 1972 heing:vaque are: arbitrary -and

;unsustainable}.that the proceedings are vitiated

by e malafide and for all these reasons the
is. entitled to get the relief prayed
In fact the applicant has made'almost.all
the allegations made by the applicant in OA No.

1596/95 ‘ o @

9; In.all these applications'the‘respoondents

have filed reply statements oppOSing the'grant of

reliefs and refuting the allegations made in the

japplication,,"

¥

10. We have carefully perused the pleadings in

these applications and have heard the arguments

Shri Ashok  Desai, 'learned sr. counsel

~ A
appearing

for the applicants in OAs 1596/95;

1632/95 and 1687/95 and of Shri Vivek Sharma,
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épunsel of the'app}iéént'in'OA 1705/95. We have
also ~ heard the  arguments of Shri M.
Chéndrasqkhér%n,the ‘learned ‘Additional Solictor

General‘appearingvalong with Shri V.S.R. Krishna

P for the respondents.: Though a number of

Lo . grounds have been raised in these applications

Shri Ashok Desai .and Shri Vivek Sharma pressed

R

only the following grounds:

I. ‘As ‘the proceedings against the applicant
\J 3 in OA No. 1705/95 have been initiated after his
retirement in accordance with the provisions

contained in Rule 9 of the CCS (Pension) Rules

1972 and the provisions [ ~of. .-~ - Rules 14 and
15 of the <CCS (CCA) Rules, 1965 and the

proceeedings against the. applicantg in the

remaining applications are initiated after their

A'/ g : retirement in éccordance with Rule 6(1)(b) of the

All India Services - (Death-cum-retirement
Benefits) Rules 1958 and Rule 8 of All 1India
N ' . . Services (Discipline and Appeal) Rules, 1969 the

proceedings are barred by limitation as the

alleged -events constituting the misconduct =&
in all these cases had taken place long prior to

a period of four -years from the date’ of

institution of the proceedings.

II. Rules 6(1)(b)(i); (ii) and (iii) of Aal1l

India Services (Death-cum-Retirement Benefits)

p
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fiagalnst the appllcants fand for:- thlS' reason the

V. As -the Government in its " Action ‘Taken’

?sald prov151ons be1ng vulnerabl

'.mls 1nterpretatlon aresultlng i

"Memo‘ of Charges Lfand. in the Statement of -

yarrantlng 1n1t1at10n of departmental proceedlngs.

’1mpugned Memoranda of Charges 'are 11able to be;; I

‘stated they did  not share;"the pefcebtion} 3of

RIS
.

in »theseT ruies' is

faipetingt

, 4 - . - - B

from serv1ce.

iII.

.in initiating departmental Broceedings

appllcants in - these ‘ cases bas1ng‘
.obserVations in - the Reportfjef Justlce Verma

. B

Comm1s51on is unsustalnable 1n law, 1n v1ew of the

"B of the Comm1551on of Inqu1r1es Act. ‘ ' ’7i”' ,i.,,h
IV, Even 1f the 1mputat10ns contalned in th\)~ 7

Imputations of m1Sconduct,in ll these cases are

taken  to "be factpa;iy cotrect,,they do not spe114

eutA-any'.miscondﬁct “much - less'-grave “mrscdndutr

quashed

ﬁeport placed before ‘the Houses , of Parliament

+
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Justice Verma Commission tﬁat there have been
failure on the'part of the Central Goverﬁment_and
its officers tétprovide adequate security to late
Shri Rajiv Gandhi and tin the SPG protecfion was
available only fo the in?umbent Prime Minister,

the decision to take departmental proceedings

against these applicants _at a later stage was

motivated by some ulteriop‘mmﬁhég‘in the wake of

.the - defection :in the .Congress Party and

resignatioh of Shri Arjun Singh, the Minister for
Human Resources for Development and therefore

this action amounts to a'fraud on power and thus

‘liable to be QUashéd;

11. We shall deal with these points one after
the other.
12. Shri V.C. Pande, the applicant in OA No.

1596/95 retired on 22.12.1992. The Memorandum of
Charges issuea to him dated 4.5.1995, the
material allegation against him in the Memorandum

of Charges reads thus:

"3, "Shri V.C. Pande, a member -of the
IAS borne on the cadre of Rajasthan
(since retired) while functioning
as the Cabinet :  Secretary, during
the period from 23.12.89 to
'11.12.90, committed an act of grave
misconduct and negligence 1in as
much as  he recorded a note on
30.01.90 addressed to the then
Prime Minister through which Shri
Pande conveyed that he himself had
"approved"_ = that the security
arrangements of Shri Gandhi outside
Delhi "should be left to the State

’
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Governments concerned. The

aforesaid note made absolutely no
mention of the very ograve threat
that Shri Gandhi faced to his life
from variious - militant/terrorist
group enimical to him as also the
fact that there had been no
reduction in the threat perception
even after Shri Gandhi demitted the
office of Prime Minister on

02.12.89.. toreover, Shri Pande -

acted beyond his jurisdiction as he
was not competent to take such a
decision. There was a total 1lack
of objective assessment . and

. sincerity of purpose on the part of

Shri Pande while dealing with this
important issue. . The Verma
Commission had also termed the
reasons spelt out in the note of
30.01.90 as tenuous and that the
decision was prompted by lack of
proper perception or the reguisite
will than the difficulties stated
in the note.

Shri V.C. Pande by his aforesaid
act of omission, exhibited grave
miscoinduct eflected in  lack of
devotion to duty and thereby
contravened the provisions of Rule
3(1) of the All 1India Services
(Conduct) Rules, 1968.

Shri - -Shiromani Sharma, the applicant in OA

No.1632/95 retired .from service on 31.7.1991.

The order

according sacntion to initiate

departmentai*proceedings against Shri Sharma was

issued on 4.5.1995 and the Memorandum of Charges

was

issued on the same date. The material

allegations against Shri Sharma in the Article of

Charge reads thus:

"Shri Shiromani Sharma, a member of
the IAS borne on the cadre of U.P.
(Since retired), while functioning
as Union Home Secretary, during the
period from 29.12.89 to - 20.3.90

committed an act of grave
misconduct and negligence in as
much as he failed to give
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guidance/directions to the
intelligence agencies to formulate
proposals for the security of Shri
Rajiv  Gandhi which would  have
totally matched/synchronised with
the actual threat perceptions
especially in the context of the
note - sent by the Additional
Director, IB to him ¢@p* 3.1.90 and
the decisions taken in the meeting
held under the <chairmanship of
Secretary (Security) -on 4.1.90,
copy of the minutes of which were
sent to him. by the Cabinet
Secretariat. Shri Sharma was fully
aware ofthe very grave threat that
Shri Gandhi 'faced to his 1life on
account of reports received by him
to this effect from intelligence
agencies. However, Shri Sharma
chose to remain passive for reasons
best known to him.

4., Shri Shiromani Sharma by his
aforesaid act of omission and
commission, exhibited grave
misconduct reflected in 1lack of
devotion to duty and thereby
contravened the provisions of Rule
3(1) of the All 1India Services
(Conduct) Rules, 1968."

14. Shri R;P:'qoshi, IPS, the‘gpp}icant in OA
‘No; 1687/95 retired from service on’ 31;3;199ll
The Memorandum of Chafges as per sanction
éccorded .+ for - initiating the departmental
procéedinés against him 'under Rule 6(1)(b) of All
India Services (Death—cum—Retirement Benefits)
Rules 1958 were issued to him on 17.4.1995. The
material allegations against Shri Joshi in the

Article of Charge are that -

"He as a- Member of the IPS borne
in the cadre of UP (Since retired)
while functioning as Director,
Intelligence Bureau, during the
period 30.12.89 to 12.12.90
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committed an act of  grave
misconduct in as much as he failed
to discharge his obligation of
ensuring failproof security to Shri
Rajiv Gandhi."

o4

15. Shri G.S. Bajpai, the applicant in OA No.
1705/95 retired from service on 31.7.1991. ﬂThe
Memorandum proposing to hold an enquiry against’
him pursuant ﬁo the sanction accorded by the
President under. Rule .9 of the Central Civil
Services (Pension) Rules,. 1972 and.the Memorandum
of Charges was issued to him on 5.5.1995, the
material  allegations against  Shri Bajpai
contained in the Article of Charge reads as

follows:

2. That Shri G.S. Bajpai, RAS, " 54
(Retired) during the period . - he.--"
functioned as Secretary (Security)

~from 1.1.1990 to 7.6.1990 presided

over -a meeting -convened on 4.1.90 oE
at 3.00 p.m. withofficers of the \Y/
Ministry . of - Home  Affairs, Prime
Minister's office, - I.B., Delhi

Police, :SPG .- and- . R&AW- at -which
security arrangements for Shri
Rajiv Gandhi, former :Prime Minister
were discussed. At this meeting, it
was noted that Shri Gandhi
continued to face threat from Sikh
extremists and some other hostile
elements and that the threat to his
security was very high. While
admitting the fact that Shri
Gandhi, despite having demitted the
office . of the Prime Minister,
continued to face a high degree of
threat, no steps were initiated by
Shri Bajpai for providing a suitble
alternative cover similar in
capability as the SPG for the
proximate security of Shri Rajiv
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Gandhi. Instead, the view was
taken in the meeting chaired by
Shri Bajpai on 4.1.90 that the SPG
is statutorily responsible only for
providing proximate security to the
Prime Minister and Members of his
immediate family and, therefore,
the responsibility of providing
protection to Shri Gandhi should be
vested in the State
Governments/Union Territory
Administration concerned and the
Ministry of Home Affairs should
issue appropriate instructions
keeping in view the very high level
of threat faced by Shri Gandhi.

3. It 1is therefore clear that there
was total failure and negligence on
the part of Shri Bajpai, the then
Secretary (Security) in not
identifying a suitable alternative
cover for the proximate security of
Shri Rajiv Gandhi, former Prime
Minister matching with the actual
threat perception and Shri Gandhi
faced from the wvarious militant
groups.

4. That Shri G.S. Bajpai by his
aforesaid act of omission and
commission exhibited grave
misconduct and lack of devotion to
duty and thereby contravened the
provisions of Rule 3(i)(ii) and
3(2) of the Central Civil Services
(Conduct) Rules, 1964.

16. It would be evident from what is stated

above N KEKE  peeeXpeephX  that  the act of

misconduct alleged to have been committed by each
one of the four applicants—dated more than four
years prior to the dates on which the Memoranda
of Charges were issued against the applicants.
The counsel of the applicant in OA No. 1705/95
argued that in as much as the event constituting
the misconduct as alleged in the Memorandum of

Charge issued to Shri G.S. Bajpai who retired
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from service on 31.7.1991 related to the period
between 1.1.1990 to 7.6.1990.; When Shri Bajpai
functioned as Secretary (Security) with

particular reference to '‘the meeting held on

"4.1.1990, the proceedings are totally barred- by

limitation in view of the embargo in sub-clause

(1) of clause. (b) of suh-rule (2) of Rule 9 of
Central Civil Services (Pension) Rules, 1972.

Sub-clause (1) and (2) of clause (b) of sub-rule

(2) of Rule 9 reads as follows: \

"(b) The department proceedings, if
not instituted while the Government
servant was in service, whether
before his retirement or during his
tre-employment." '

(1) Shall not be instituted save
with the sanction of the President.

(ii) Shall not be in respect of o

any event which took place more .\(4
than four years before such
institution: and......... " ’

Shri Sharma argued that the alleged event which

‘constituted the misconduct in the case of Shri

G.S.Bajpai having occurred more than four years

prior. to the date on.which this Memorandum was

' issued viz., 4.5.1995 during the period when Shri

 Bajpai ‘has functioned as  Secretary (Security)

i.e. between 1.1.1990 to 7.6.1990, the power for
according sanction for taking departmental

proceedings against him for the said misconduct
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and to initiate the proceedings had become
barred on the date on which the Memoranda were

issued to Shri Bajpai.

17. Shri Ashok.Desai, the learned counsel for
the applicant in OA Nos. 1596/95, 1632/95 and
1687/95 argued that as the Chargesheet in all
these three cases were issued to the respective
applicants after their retirement from service
and the events which allegedly constituted the
misconduct in these cases occurred far beyond the
period of fourAyearsjfrom the date on which the
Memoranda of Chargeé were issued in view of the
provisions contained in Rule 6(1)(b) of the all
India Services (Death-cum-Retirement Benefits),
Rules i958, the proceedings are barregd by
limitations. For a proper understanding of this

argument it is profitable to extract the

"provisions of Ryle 6 of the All India Services

(Death-cum-Retirement Benefits) Rules 1958 which

is reproduced as follows:

6. RECOVERY FROM PENSION.- (1) The Central
Government reserves to itself the right of

-withholding or withdrawing a pension or any part

of it, whether permanently or for a specified
period, and -the right of ordering the recovery
from pension of the whole or part of any
pecuniary loss caused to the Central or a State

'Government,if the pensioner is foiund in a

departmental or judicial proceeding to have been
guilty of grave misconduct or to have caused
pecuniary loss to. the Central or a State
Government by misconduct or negligence, during
his service, including service rendered on re-
employment after retirement. - -

Contd....31(a)
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Proyided that no such order shall be passed
without coinsulting the Union Public Service’
Commission.

Provided further that-

(a) such departmental proceedings, if instituted
while the pensioner was in service, whether
before his retirement ~or dukring his re-
employment, shall, after the final retirementof
the pensioner, be deemed to be a proceeding
under this sub-rule and shall be continued and
concluded by the authority by which it' was
commenced in the same manner as if the
pensioner had .continued in service;

(b) such departmental proceeding, if not instituted
~ while the pensioner was in' service, whether ;
before his retirement oOr during his re- J

? : emplmoyment'- : \w

(i) shall not Dbe instituted save with the
sanction of the Central Government

(ii) shall be in respect of an event which took
I place not more than four vyears before the
'institution of such proceedings; and , J

‘ (iii) shall be conducted by such authority and
’ in such place or places as the Central
Government may direct and in accordance with

the procedure applicable to proceeding on which

an order of dismissal from service may be made.

i
5 | ‘ ‘ (c) such Jjudicial proceeding, if not institutééyf i
: ; "while the pensioner was in service, whether h
: ' pefore his retirement oOr during his re-
employment, shall not be instituted in respect -
of a cause of action which arose or an event
which took place more than four years before:
such institution. ' ‘

EXPLANATION.- For the purpose of this rule

(a) a departmental proceeding shall be deemed
to be instituted when the charges framed
against the pensioner are issued to him
or, if he has been placed under suspension
from an earlier date, on such date, and

! * (b) a judicial proceeding shall be deemed to
* ‘be instituted -

b ; ' (i) in the case of criminal

A - ' proceedings, ©on the date on which

T ‘ a complaint is made or a charge- ' ;
' "sheet is submitted, to the ;

criminal court; and

¢(ii) in the case of civil proceedings;,
on the date on which .the plaint
is présented or, as the case may.,
an applicaticn is made to a civil
court. S o
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(2) Where any departmental or judicial

proceeding is instituted under sub-rule (1), or

where a departmental proceeding 1is continued
under clause (1) of the proviso thereto against
an officer who ‘has retired on attaining the age
of compulsory retirement or otherwise, (he shall
be sanctioned by the Government which instituted
such proceedings), during the period coimmencing
from the date of his retirement to the date on
which, upon conclusion of such proceeding, final
orders are passed, a provisional pension not
exceeding the maximum pension which would have
been admissible on the basis of his qualifying
service up to the date of retirement, or if he
was under suspension on the date of retirement,
up to the date immediately preceding the date on
which he was placed under suspension; but no
gratuity or death-cum-retirement gratuity shall
be paid to him wuntil the conclusion of such
proceedings and the issue of final orders
thereon.

(Provided that where disciplinary proceeding has
been instituted against a member of the Service
before his retirement from service under Rule 10
of the All India Services (Discipline and Appeal)
Rules, 1969, for imposing any of the penalties
specified in clauses (i),(ii) and (iv) of sub-
rule(l) of Rule 6 of the said rules and
continuing such proceeding under sub-rule (1) of
this rule after his retirement from service, the
payment of gratuity or Death~cum-Retirement
gratuity shall not be withheld.)

(3) Payment of provisional pension made
under sub-rule )2) shall be adjusted against the
final retirement benefits sanctioned to the
pensioner upon conclusion of the aforesaid
proceeding, but no recovery shall be made where
the pension fianlly sanctioned is less thah the
provisional pension or the pension is reduced or
withheld either permanently or for a specified
period."

As it has been held by the Hon'ble Supreme Court
in K.V. Jankiraman's case that the institution of
departmental proceedings against a Civil Servant
commences ©n. the date on which the chargesheet
is issued to him, it is not disputed by the
learned counsel for the respondents that the

institution of the departmental proceedings

commenced £nlyv  from the date on which the
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Memoranda of Charges -were servéd on each of the
applicants . 'That the misconduct was allegedly.
committed by each of the applicants during the
period . . which they held the particular
position and that the said periods were beyond a
period of four years from the date on which the
Memoranda of Charges were issued to each of the
applicants also is not disputed by the learned -
counsel for the .respondents. The arguments of
Shri Chandrasekhran, the Additional Soiicitor \?,
General appearing for the respondents to support |
the vglidity of the” institution of the
aepartmental proceedings against the  four
appliéants in these cases aggxafter the expiry of
T a pe;iod of four years'froﬁ the dage on which
they committed the misconauct is that the perioid
of limitation for institution of dlsc1p11nary/ﬁ
proceedings is to be reckoned from the date og\v
which the\gzgpg_gggﬁrred and not from the date on

which the Act or Omission which constituted the
. . was 7
misconduct whi¢h the . cause of the event was

committed by the Civil Servants.

‘Referrihg to tﬁe word “Event" mentioned in Rule 6
of the All India Services (Death-cum-Retirement
Benefits) Rules, 1958 and Rule 9 of the CCS
(Pension) Rules, 1972 Shri Chandrasekhran,
.Additionél Solicitor General argued that the
word "Event"‘ in contradistinction to - the‘ word

Y
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misconduct has: been “purposely : used by the
framers of the Rules S0 as to enable the
Government to institute disciplinary proceedings
against an officer evedafter his retirement, if
as a result of some Act'or Omission on his or her
part while in service some event takes place
subsequently. In éupport of this argument Shri
Chandrasekhran invited our attention to the

meaning of the word "Event" in Black's Law

Dictionary Sixth Edition which reads as follows:

Event. The consequence of anything; the issue or
outcome of an‘action as finally determined; that
in which an action, operation, or series of
operations, terminates. Noteworthy happening or
occurrence. Something that happens.
Distinguished from an act in that an act
is the product of the will whereas an event is an
occurrence which takes place independent of the

will such as an earthquake or flood.

He has also to the meaning attributed to the “yorg
‘event '*in The Law “Lexicon, Reprint Edition 1987

Page - 405 which reads as follows:

Event. The consequence of anything, the issue,
conclusion -, and that in which an action,
operation, or series of operations, terminates:

issue, or success that follows doing anything:

equivalent to "result': the final success in an

action, the final outcome and end of the

L

/
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litigation; the outcome or the result of a trial

or proceeding of which there may be more than

oné.

EVENT, INCIDENT, ACCIDENT, ADVENTURE, OCCURRENCE.
These terms are expressive of what passes in the
Qorld, which is the sole signification of the
term eQent,’whilst to that of the other terms are
annexed some accessory ideas; an incident is a
personal event; an accideﬁtal event which happens
by the way; an adventure 1is an extréordinary
event; "an occufrence an ordinary or domestic

event.

On the basis of the above dictionary meaning:to ¢
the word "Event" Shri Chandrasekhran argued that
it 1is not the date .on. which ‘the Act wasfﬂ;

on which the resultant ‘'event ' occurred for

computing .the period of four years., ifoy the

purpose of provisions of Rule 6 of the All India

‘Services (Death-cum-Retirement Benefits) Rules,

1958 and Rule 9 of the CCS (Pension) Rules, 1972

the event in all these «cases for which

.departmental proceedings have been initiated

.against the applicants either under Rule 6 of the

all India Services {Death-cum-Retirement
Benefits) Rules, 1958 or under Rule 9 of the'CCS
(Pension) Rules, 1972 is the unfortunate

-

assassination of Shri Rajiv Gandhi on 21.5.1991

L,

n
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and not anything done or omitted to be done by
any of these applicants -on any dates during the
period of their services though the event was a

according to the counsel. _: .
result thereof./ Therefore, according to Shri

. Chandrasekhran as the chargesheet in these cases

have been issued well within the period qf four
years counting 21.5.1991 when the eventoccurred,
the proceedings have been initiated well within

the time prescribed in the rules.

18. Shri Ashok Desai, the learned senior
counsel argued that it would be evident from the
observationsof their: Lordships of the Hon'ble
Supreme Court in the State of Bihar and others
Vs. Mohd. Idirs Ansari reported in JT 1995(4) scC
1342F€§e word "Event" connoggg\gfgcggduct in the
sense the word was ‘uskd 7 in Rule 43(b) of the
Bihar Pension Rules. .In that case the respondent
in the Civil Appeal before the Hon'ble Supreme
Court was awarded a penalty in a departmental
proceedings for certain misconduct committed by
him during the year 1986-87 by order dated
6.6.1992, The order of penalty having been
challenged by the respondent before the Hon'ble
High Court in CWJC No. 6696/92, the High Court
quashed the order dated 6.6.1992 on the ground
that the ©principles of natural justice were
violated by the authorities when they passed the

impugned order. However, the High Court had given

the liberty to the State Government to proceed

(1\/,, -
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against the reépondeﬁt afresh. The respohdent
retired on superannuationvon 31.1.1993 till which
daﬁe no action was taken by the-:State Government
for initiating disciplinary action against him
afresh. After his retirement on 17.7.1993 the
respondent was required to submit an explanatidn
regarding the irregularities committed by hih.
Before the said notice coul? %giﬁiocessedfgxggow
cause lnotice was issued to the respondent on
27.9.1993 intimating to him that as he had
alreédy retired from service and the period of
charges was prior to fouryears no action could be
taken against him under Rule 43(b) of the Rules
and the State Government had decided to 1issue
show cause noi_ice undeto Bk xk X kR kxx ek x kR e x RitA 2%
énQXxb&m(x;Sx:nx;exxficmemummxkx*mdcxdggkﬁgdxxm(xiféﬁm

SR AN X XOBXVEEX XRAK KK under Rule 139 of the Rules.

==
He was called upon to show cause as to why\\J

70% of his pension could not be reduced.  The

appellant State had passed on the basis of that

" show cause notice a final order dated 13.12.1993

under Rule 139 (a) and (b) withholding of 70 per
cent of the pension payable to the ‘respondent.
The respondent had in the mean time alfeédy filed
Wrig Peﬁition,No. 8535 of 1993 in the Patna High
Court challehging the earlier notice dated
27.07.1993. The Writ Petition was subsequently
amended challenging tﬁe order dated 27.9.1993 as

also the order passed on 13.12.1993. The High

e
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Court allowed the Writ Petition quashing these
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proceedings pursuant to the notice dated 17.3.1993
and 27.9.1993 and also the final order of the High
Court that the appellant-State approached the Hon'ble
Supreme Court. Rule 43(b) of the Bihar Pension

reads as follows:

Rule 43(b)

"(b) The State Government further reserve
to themselves the right of withholding or
withdrawing a pension or any part of it,
whether permanently or for a specified
period, and the right of ordering the
recovery from a pension of the whole or
part of any pecuniary loss caused to
Government if the pensioner is found in
departmental or judicial proceedings to
have -been guilty of grave misconduct or
to have caused pecuniary loss to
Government by misconduct or negligence,
during his service including service
rendered on re-employment after
retirement:

Provided that-

(a) such departmental proceedings, if not
instituted while the Government servant
was on duty either before retirement or
during re-employment:

(i) shall not be instituted save with the

sanction of the State Governmeng; ’

(ii) shall be in respect of an event
which took place not more than four years
before the ~institution of such
proceedings; and

(iii) shall be conducted by such
authority and at such place or places as
the State Government may direct and in
accordance with the procedure applicable
to proceedings on which an orderof
dismissal from service may be made."

Considering the Rule position, the Hon'ble Supreme
Court in paragraph 7 of its judgement which is
reproduced below held:

"7. A mere look at these - Provisions shows that
before the power under Rule 43(b) can be exercised in
connection with the alleged misconduct of a retired
Government servangt, it must be shown that

misconduct. This is also subject to the rider
that such departmental Droceedings shall have to be
in respect of misconduct which took place not more
than four ~Years Dbefore the initiation of such
proceedings. It is therefore apparent that no

AN




/*ﬁ

39

departmental proceedings could have been
initiated in 1993 against the respondent under
43(a) and (b), in connection with the alleged
misconduct, as it alleged to have taken place in
the year 1986-87. As the alleged misconduct by
1993 was at least six years old, Rule 43(b) was

. out of picture. Even the respondent authorities

accepted this legal position when they issued
notice dated 27.9.1993. It was clearly stated
therein that .no action can be taken under Rule
43(b) of the Rules as the period of charges has
been o0ld by more than four years. It is equally
not possible for the authorities to rely on the
earlier notice dated 17.10.1987 as proceedings
pursuant to it were quashed by the High Court 1in
Writ  Petiton 6696 of 1991 and only liberty
reserved to the respondent was to start fresh
proceedings. The High Court did not permit the
respondent to resume the earlier departmental
inquiry pursuant to the notice dated 17.10.1987
from the stage it got vitiated.. The respondent

" also, therefore, did not rely upon the said

notice dated 17.10.1987 but initiated fresh
departmental inquiry by the impugned notice dated

27.9.1993. Consequently it is not open to the

Jearned Advocate for the appellant to reply upon
the said earlier notice dated 17.10.1987.

fﬁe word "Event" is used in sub-clause (ii) of
proviso (a) .to suQ—rule (b) -of Rule 43
interprgtting the above Rule and the proviso, the
Hon'ble Supreme Court has held in ‘unambiguous

terms that before the power under Rule 43(b)

Y

could be exércised in connection with the alleged !

‘misconduct

LOf a Government it must be shown that in

departmental proceedings or judicial proceedings
the concerned Government servant is found guilty
of grave.miscondqct. This is also subject to the
rider that such departmental proceedings'éhmﬂd

have been in respect of a misconduct which took

place not more than 4 years before the initiation
of such proceedings. Shri Desai seeking support

from the above observation of the Hon'ble Supreme
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Court argued that it is meaningless to argue‘that
the word "Event" used in Rule 6 of the All India
Services (Death-cum-Retirement Benefits)_ Rules,
1958 and in Rule . 9 of the ccCS (Pension) Rules
1972, is different from the act or omission which
constituted misconduct and that irrespective of
act or omission constituting miscéﬂddét' an
enquiry can be vaiidly held under Rule 6 of the
All India Services (Death-cum-Retirement

Benefits) Rules, 1958 or dnder Rule 9 of the ccs

;(Pension) Rules, 1972, if some event takes place

after any length of time which could be relategd

to the Act or Omission committed wnile the

‘pensioner .mas - in" ‘'service to’ . inftiaté

aepéftmentdl écﬁion ‘under ) the said provisions
against a retied civil servant if the date of the
event 1is within' four -years 'of the initiation of
the departmental ‘proceedings. We find
considerable force in this‘argument. It is in
accordance with the dictate of the public policy
that officials who were found to have been guilty
of grave misconduct during their service should
be proceeded agaﬁnst even ‘if the misconéuct came
to light after their retirementii?ut it is again
recognising the §ublic policy that after
retirement of a Government servant he should not
be haunted indéfinitely by the ~ghosts of his
actions and inactions du;ing the service thereby
disturbing‘ his peace and tfahqgility7 in the

evening of his life that z period of'limitation °
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of four vyears has been prescribed in the
respective rules for initiéting departmental
proceedings in regard to the ='miscbnduct
committed by him reckoning: from the date on
which the event <constituting the misconduct
occufred.. If the word "Event" employed in Rule
6 of Ali India Services (Déath—cum-Retirement
(Pe;sion)' Rules, 1972 1is given a meaning as
attempted to -be given by the Id..Addl.Solicitor”
General : - then - the period of four years
stipulated in the said provisions would be
rendered nugatory and a sword of Democles would
be hanging over the 'neck of every pensionef

indifinitely which is 1likely to fall at any

moment contigent on happening of a remote

consequence of his actions or inactions in the

) Benefits) Rules, 1958 and Rukle 9 of the CCS

forgotton past while he was in harness. This
according to us .could not have been the
intention . of the Rule Makers when they

prescribe a time limit of fouf‘years.frbm the

date of the event constituting the misconduct to

the initiation of the departmental proceedings

against a retired civil servant. Moreover, it is

not an event but a misconduct for which a

~ Government servant or a pensioner can be found

misconduct.

guilty of. The event must be one constituting theg

Therefore, we have no doubt in our mind that the
word "Event" used in Rule 6 of the All -India
Services (Death-cum-Retirement ‘Benefits) Rules,

9 of the CCS(Pension) Rules, 1972 means the act or




42

omission constituting the misconduct. Since in
all these four cases the acts or omissions
attributed to each of the applicants related to
the dates more than four years prior to the dates
on which departmenfal proceedings under the
relevant rules were initiated against each of
them, we are of the considerable view that the
proceedings cannot be sustained as they are

barred by limitation.

19. The arguments of the learned counsel of
the applicants that Rule 6 (1)(b) (i), (ii) and
(1ii) of the All India Services (Death-cum-
Retirement Beﬁefits) Rules, 1958 of sub-rule of
Rule 9 of the ccCs (Pension) Rules, 1972 are
vague, arbitrary and ultra vireé of Article 14
of the Constitution of India does not appel to us
at all,. There is no definition to the word‘grave
misconduct. not only in ccs (Pension) Rules and
All India Services (Death-cum-Retirement
Benéfits) Rules, 1958 but also in CCS (Conduct)
Rules and in the -a11 India Services (Conduct)
also.
Ruleq( The gravity of the miscondact: jis to be
determined by the competent authority depending

on the nature of the misconduct . Further s +he

impugned provisions in All-India Services (Death-cum-

Retirement Benefits) Rules 1958 and ccs (Pension)
Rules, 1972 havé: beeri framed - op the basis of a

public policy that if mm grave misconduct
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committed by a pensioner while in service comes

to light subsequent to his retirement, he should

not be allowed to get away with it and to get the
normal pension, sufficiently safe} guarding the
interest of the pensioners by prescribing a
period of limitation for initiation of
departmental proceedings. .. . We . . do not
find any merit in the challenge to the

constitutionality. of these Rules.

Shri Ashok Desai argued that as Justice Verma
Commission had not issued any notice to any of

the applicants in these four cases; the

-depértmental proceedings initiated against them

basing on the observations in the Report of the
Commission*are unsustainable in law. In support

of this argument Shri Desai invited our attention

to the ruling on the Madras High Court in N..

Manoharan Vs. State of Tamil Nadu and another AIR
1@81.Madras 147. 1In the case of ManoharaRl basing
on thg Report of thé Commission_whereiﬁ it was
Qbsefved -.

"a disciplinary proceeding against
Shri Manoharan took part in the
-pbeating of the detenus on the night
of 2nd February, 1976 in the ninth
block. :

Under ' these circumstances, I am
definitelyof the opinion that the
jail officials had a regular policy
of beating every political detenue
at the earliest possible
opportunity on their admission and
that such beating had been severe
and merciless".
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A disciplinary proceeding against Shri Manoharan

was ordered. The Commission had not issued a

‘notice as required under Section 8 B of the

Commission of . Inquiries Act, 1952 to Shri
Manoharan. On challenge of the departmental
proceedings initiated solely on the basis of the
said observations of the Commission, the Madras
High Court " held that. no action could be taken
purely on the basis of the findings of the
Commission. In the case "on hand though thev
observations of Justice Verma were ' pmentioned in
the chargesheet the depértmental proceedings
initiated against the applicants in these cases
is not purel? on the basis of the observations
contained in the Repo%t of the Commission but is
on the basis of certain al}eged misconduct.
Therefore the 'challenge to the proceedings on

this ground has no force.

Shri Ashok Desai and Shri Vivek Sharma argued
that the allegations contained in the Statement
of Imputations in a chargesheet in all these

cases are such that even if they are factually

correct, they would not constitute misconduct
warranting initiation - of departmental
proceedings.  Since according to the provisions

of the SPG Act, the SPG at the relevant time was
responsible for the security of the incumbent
Prime Minister and the Members of his 'family

alone, by stating these facts in the Cabinet
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Note Shri V.C. Pande, the applicant in O.A. No.
1596/95 cannot be held guilty of any misconduct
and as the amendment of the SPG Act was not the
responsibility of the applicants who were only
bureaucrats the: imputation$ contained in the
various charges do not spell out any specific
misconduct argued the learned <counsel.
The counsel also argued that once the Government

in its Action Taken Report placed before
the Houses of the Parliament has held that
the observations contained }n Justice Verma
Commission Report alleging failure oin the part
of the Central Government could not be agreed
upon by them, it is not proper to turn round and
then chargesheet the applicants on the basis of
the observations in the Report of the Commission.
A reading of various chargesheets concerned in
these cases would show that there has been
allegations of certain -shortcoming on the part of
the applicants. Whether the allegations are true '

or not is something which the Tribunal cannot now

be concerned with. It is for the disciplinary
authority to take a decision in the matter if
the inquiry can otherwise be validly held. In

this context it will be worthwhile to remember
the ®bservations of the Hon'ble Supreme Court in
Union of India and others Vs. Upendra Singh 1994

27 ATC 200 -
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"In the case of charges framed in a
disciplinary inquiry the tribunal
or court can interfere only if on
the charges framed (read with
imputatién or particulars of the
charges, if any) no miscoZnduct or
other irreqularity alleged can be
said to have been made out or the
charges framed are cointrary to any
law. At this stage, the tribunal
has no jurisdiction to go into the
correctness or truth of «chares.
The tribunal cannot take over the
functions of the disciplinary
authority. The truth or otherwise
of the charges is a matter for the
disciplinary authority to go into.
Indeed, even after the conclusion
of the disciplinary proceedings, if
the - matter comes to court or
tribunal, they have no jurisdiction
to 1look 1into the truth of the
charges or into the correctness of
the findings recorded by the

disciplinary authority or the
appellate authority as the case may
be. The function of the

court/tribunal is one of. judicial
review, the parameters of which are
repeatedly laid down by this
Court".

In the light of the above discussions we are of
the considered view that the challenge to the
validity of the proceedings on this: ground. has

no force at all.

22. The 1last argument of the learned counsel
of the applicant was thagilhe power to initiate
deparfmental proceedings under Rule 6 of the All
India Services (Death-cum-Retirement Benefits)
Rules, 1958 and Rule 9 of the CCS (Pension)
Rules, 1972 enables the Government to withhold

the pensioin either in full or in part

permanently or for a specific period or to
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recover pecuniary loss ééused to the Government,
if the pensioner is Vfound | guilty in a
erartmental or Jjudicial proceedings guilty of
grave misconduct) this power has to be exercised
bonafide for the purpose for which the ' power:is
conferred: on the State. Since the Government
has in its Action Taken Report placed before the
Houses of the Parliament disagreed with Tthe

observations of Justice Verma Commission that

there has been failure on the part of the Central

HGoVernment and its-officers in affording adequate
proximate security to the life of late Shri Rajiv

~Gandhi but for which his assassination .could

have been averted, the action on the paft,of the

= Central -Government thereafter to deviate from

this stand and to accuse the applicants with

dereliction of duties and failure to affofd\\ 3

‘sufficient protection to late Shri Rajiv Gandhi

according to the learned counsel of ~the
applicants was not bonafide but was resorted to

as fraud on power in the wake of the defection in

the Congress Party and accusation and counter

accusations between the Groups in Congresé Party.
We do notrfind sufficient force in this argument.
Even if the Government had‘in its Actibn Taken
Report tékén the -stand that the observations
contained in the Report | of Justice | Verma
Commission @ere not acceptable to them,. then it

does not preclude'them from changing the view if

\J
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certain new aspects of the case came to light
which prompted them to take a different view.
The Applicants have not been able to establish
that this was not the case and that the decision
to initiate disciplinary proceedings against the

applicants was prompted by any ulterior motives.

23. In the result in the 1light of what 1is
stated in paragraph 17’and 18 supra the impugned
orders initiating disciplinary proceedings
against the applicants in these cases have to be
set aside on the ground of limitation. The
prayerfor deélaring that Rule 6(1)(b) (i), (ii)
and (iii) of All 1India Service (Death-cum-
Retirement Benefits) Rules, 1958 and Rule 9 of
CCs (Pension) Rules, 1972 is ultra vires has to

be disallowed. The prayer for award of

Mg o —

compensation to the tune of Rs. 50 lakhs inhQAs
cannot be granted in the facts and circumstances
of the ' case. The applications are therefore

disposed of as below:

O.A.No. 1596/95

The - application is allowed in part and the

" Order No. 106/4/95-AVD.I dated 4.5.1995 according

sanctijon for initiation of major departmental
proceedings under Rule 6(1)(b)(i) of the al1l
India Services (Death-cum-Retirement Benefits)
Rules, 1958 and Memorandum No. 106/4/95-AVD.I
dated 4.5.1995 along with the Articles of Charge

and the Statement of Imputations of -
misconduct/misbehaviour issued by the Govt. of

Ministry of Personnel, Public Grievances
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and Pension (Department of Personnel and
Training), New Delhi against the applicant are

set aside as the proceedings have been initiated

against the épplicant after his retirement from:

'service in respect of an event which occurred

more than four years prior to its initiation.

The remaining ptayers in this application are

disallowed. There is no order as to costs.

O.A. No. 1632/95

-The -application is allowed and the
impugned order No.106/4/95-AVD.I dated 4.5.1995
according sanction ~ for institutionof major
departmeﬁtal proceedings under Rule 6(l)ﬂb)(i) of
the All 1India Services (Death—cum—Retirément

Benefits) Rules and. Memorandum No.: 106/4/95—

 avD.I dated .4.5.95 Statement of Imputation

miscofnduct/misbehaviour isgued by . the .Govt. of

India, Ministry of Personnel, Public Grievances

and Pension (Department of Personnel & Training),

' New Delhi are quashed ~ finding that. = the

~

proceedinés initiated against the applicant after
his retirement from service in respect of an

event which took place prior to more than a
. \

period of four years from the date of its

institutibn is barred by limitation. There is no

order as to costs.

O.A. No. 1687/95

The applicationis allowed in part and the

. ;impugned Memorandum Order No. 26011/6/95-1IPS

/,
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ITI dated 17.4.1995 élongwith articles of charge
and/or imputations of misconduct/misbehaviour
issued by the Govt. of 1India, Ministry of Home
Affairs (Annexure "A-I") is hereby quashed and
set aside.on the ground that the same is bérre@
by limitation. The remaining prayers in the

application are rajectad. There is no order as

to costs.

0.A. No. 1705/95

The application is allowed in part and the
Order . No. 8/14/84-DOII dated 5.5.95 according
sanction for institution of departmental

proceedings under sub-clause (1) of clause (b) of

sub-rukle (2) of Rule 9 of .CCS (Pension) Rules .

1972 and Memorandum No. 8/14/84-DO -II dated
5.5.95 along with the Article of Charge and tne
Statement of Imputation ' of
misconduct/misbehaviour issued by the Government
of India, Cabinet Seretariat, New Delhi against
the applicant is quashed and set aside as the
same is barred by limitation. The other reliefs

prayed for in this application are not granted.

There is no order as to costs. P
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