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CENTRAL ftJiniMISTRATll/E TRIB^^AL
principal BENICH: NEW OELHI >•/

O.ft, No, 1682/95 □ ate of Decision: luuiggs

Hon'ble Shri N.U, Krishnap, Acting Chairman
Hon'ble Smt, Lakshmi Suaminatha, nember(3)

Shri RoS, Sagar,
s/o late Shri S,R, Sagar,
f/o 0-72, Gali No, 3,
Laxmi Nagar jDeih i-g2.

By Adv/ocate: Shri W,K. Rao

Vs.

1, Union of India
through the Secretary,
^inistry of Urban Dav/eloomeht
Nirman Bhawan,Neu Dalhi, '

2, Director General of Dorks
Department,Nirman Qiauan,NQu Delhi,

By Ad<?ocateS Shri 8. Lall

O 0 • Applicant

,0, Respondents

0 R 0 E R

Hon'ble Smt. Ukshml Suaminathan, nembsr(S)

The applicant is aggrieved by the orders dated
20.10.94 and dated 4.9.95 (Snnexure A and A.,) oy ^i^p
a number of persons uho are E«outi„e En9lneers(ci„ii)
ears promoted to officiate as Superintending Engineers
(Civil) u.e.f. the dates mentioned in the annemure in
uhich the applicant's name does not find a place.
According to^pplicant some of his juniors, for example
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Shri 3,0. Jhamb at Sr,No,12 has been promoted u.Sof,

31,12,83, The applicant's prayersare -

a) that ha should be promoted to the post of

3,£;,(C) on regular basis u,e,f„ 31,12,83, on tho

date from which the persons junior to him hauo

been regularly promoted uith all consequential

benefits and

to consider his promotion to the post of

Chief Engineer (Civil).

b)

2, Briefly stated the facts are that the applicant

was promoted as SE(C) vide order dated 11.1o,82 on ad hoc
u  -1 . . nn that basis^831 and IS still continuing in tho said post/ By tho

impugned orders dated 20,l0,94 and 4.9,95 he alleges

that the persons who are junior to him have boen regularly

proraotod u,e,f, 31,12,83 and he has bean overlooked. Ho

states that he has been performing his dutios uith utmost

honesty and integrity and no chargesheet had been issued

on or before 31,12,83 which is the date of regular promotion

of juniors, which could be the only reason to deny him

promotion. The learned counsel for the applicant relies on

the judgement of Hon'ble Supreme Court in UOI Vs. K.l/
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jankiraman ̂ 991 (5) SLR 60^ The applicant, houeuar, additg
that he has been issued a chargeshoet on 30,l0<,85 for cartain

misconduct which is still pending. According to hira, tho

chargesheet given in 1985 cannot come in the way of hie

promotion to the post of SEl(C) because any incident after

31,12o8'3 cannot be taken into account as a reason to deny

him the promotion prior to that date. He submits that prior

to 31lol2,83 there was no material or charges against him to

deny him the promotion as given to his juniors. He also

admites^hat another chargesheet had been issued for minor

penalty on 10,9,93, which also he submits can have RO bearing

on the denial of his promotion w,e.f, 31,12,83,

3, Shri W,K, Rao, learned counsel for the applicant

V  relies on the judgement ofj^unjab and Haryana High Court

^tate of Punjab and another Us, S,I, Hartej 3 inph

^988(6) SLR 37^in which it was hsld^ pendency of dopartmontai
enquiry is no good ground to ignore promotion aa promotion

K  4. u recordhas to be considered on the basis of/in existonca on tho

date whan his jurors were promoted. He also relies in

another caso^Karnataka High Court - A, Sadashiva Us, Stato

of Karnataka and another (^1 982(3)SLR 364)and the judgamant of
the Rajasthan High Court in 0,P, Sharma Us. The United

Comm^cial Bank, Jaipur and another (^1003 (ft) SLR 69^



:4$

V

f

Rolying on those judgements Shri Rao submits that sinco

no chargesheet or disciplinary procoedings uoro initiated

or pending on or before 31,12,83 when his juniors wore

promoted, the applicant cannpt be ignored for the promotion
\

no0. Relying on the judgement of the Supreme Court in

K,\/. 3anki raman's case, he submits that the applicant

was entitled to be given his promotion from the dato hta

juniors uere promoted as SE(C), The fact that ho is still

continuing on ad hofc basis in this post should also have boen

taken into account for giving bin the regular promotion and

also for the next higher promotion of Chief Enginaer(Civil),

4, The respondents have filed a short reply to the 0,^1,

They have agreed that the applicant is working as S£(C) on

ad hoc basis u,8, f , 11,10,82, Thsy submit that he could

bo considered for promotion to the post of Chief £.nginoor(Civlll

only after he is first appointed as SE(Civil) on regular bassB,

They state that from September to October 1994 the UP3C

had Considered all the ad hoc promotees to the posts of

SE(Civil) for regular appointments by holding yoaruise OPCo

from 1982 to 1994., and the applicant was also considored

alon^uith his juniorso f^or the OPCs for the years 1983
onuardSj while his juniors were cleared from the vigilanco

^angle, their orders promoting them as 3,E,(Civil) on regular
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basis W8Ee issuad u.Sof, 31,12,83 whereas they subait that

the applicant uas not cleared from the u igi la nee angle.

The applicant has been served uith tWQ chargoshoetoj

ono dated 30»10,85 for major penalty and the othor dated

10.9,93 for minor panalty(Annexures R I and R II), In

so far as the chargesheet dated 30,10,85 is concerned, the

Inquiry Officer has already submittod the inquiry roport

to the disciplinary authority for taking a decision, Tho

other chargesheet dated 10,9,93 is stated to be under

consideration of the disciplinary authority. The respondents,

therefore, submit that it is because of those disciplinary

proceedings pending against the applicant that the

recommendation of the DPC held in 1 994 for regular promotion

as 3,E, (Civil) has been kept in a sealed cover,

5, The respondents further submit that the contention

of the applicant that since there uas no disciplinary

proceedings pending against him on 31,12,83, ha should boprcmjviL

uith affect trr,am that date is uithout any basis, Shri B,

Lall, learned counsel for the respondents has submitted that

the chargesheet dated 30,10,85 for major penalty relates to

incidents, during the period from 1980 to 19Q4. Therefore...

he Submits that when the QpC uas held in 1994 for consi-

dering those who uere working on ad hoc (sosts for promotion

on regular basis Ss SE. (Civil), uh ich also considered tho
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applicant's casa, since he ^Jas not cleared from the vigilance

angle his case hasB^ been correctly kept in a scaled cover»

In the circumstances, the respondents have submitted that

it is not correct to say that the applicant was clear from

the vigilance angle on 31 »12,83 and he could bo promo tod as
effect from

S^CCivil) on regular basis with/, that data. Since ho has

not been promoted on regular basis as SEl (Civil), tho guest ion

of his bscoming aligibls for consideration for promotion to

the post of Chief Eng ineer (Civ il) does not also arisg.

They have submitted that the application may therefore be.

dismissed, Shri Lall has ralied upon on the judgements of

the Supreme Court in UP I K,\/» Jankiraman (supra);

DO I Us, Ksual Kumar (1993(2) SLR 554) and Oelhi Davelopment

Authority Us, HpC, Khurana ̂  993(2 )SLR 50^

6, Ue have carefully considered the arguments of both the

Ld. counsel and perused the record of tho case,

7, This is a case where the QPC met in Soptorober-Octobor

1994 for consideration of promotion of all adhoc promotaes

to the post of SpC, (Civil) for regular appointments. Tho

□ PC has considered the eligible candidates yearuise for
f r om

the yeai8l982 to 1994, For the DPC8/1983 onwards, it is

also stated that the applicant has been considered alon^dith
his juniors. In the circumstances, the only s^uostiono which
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arises is ghethar the action of the respondsnts to kes^

the promotion of the applicant in a sealed covor is juatifiod

or noto

0^ The applicant's case is that even though tuo chargeshoeta

havs been issued, one on 30ol0«85 for major penalty chargos

and the second on 10,9,93 for minor penalty charges , theso

effective

were not there or/ on the operative date 1,6, 31,12,83 when

his juniors uere promoted, Since he is also continuing

to go^k on ad hoc basis as SEL(Clvil)9 his selection cannot

,  t

be put in a sealed cover as has been held in KgU, Janki jaroanS

caseCsupra), as there uas no d isciplif^ary action either

initiated or pending against him on this date, Admittedly,

the applicant has not been ignored by the OPC uhich met in

1994 to consider tha persons who uere holding the posts

of SE(Ciuil) on ad hoc basis for regular promotion. The only

question^ therefore^ is whether the DPC should not have placed
in a sealed cover^

its recommendations^ ignoring the fact that in the meantime

he has been charg^sheetsd in 1985 and 1993,
High Court

9, tie have seen the /judgements relied upon by the

applicant wherein it has been held that the promotion has

to be considered on the basis of the record in existenco on

the date when the juniors were promoted and if there is no

disciplinary proceedings initiated or pending on that date

A
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^  there uas no ground to place his case in a sealed

cover. However, the decisions in these cases will

not be binding in the facts of this case, having

regard to the more recent decisions of the Supreme

Court in U01 v.Kewal Kumar and Delhi Qeyelopment

Authority v.H.C.KhjrSna (supra). These two decisions

have also analysed the decision in Dankiramanls case

(supra). In the Kewal Kumar case, the Supreme Court held.;
>'■ r ■

" In Jankiraman's case itself, it has
^  been pointed out that the sealed cover

procedure is to be followed where a
government servant is recommended for
promotion by the DPC, but before he is
actually promoted if* he is eitner placed
under susoensinn or disciplinary oroceed..noa
are taken against him or a decisi-on has
been taken to initiate orocaedinos or
criminal prosecution is lauoched or sanction
for such prosecution has been issued or
decision to accord such sanction is taksn, '
Thus, the sealed cover procedure is
attracted even when a decision has been
taken to initiate disciplinary procaedings,
or decision to accord sanction for prosccu-
tion is taken* or* criminal prosecution is
launched or..,, decision to accord sanction ,
for prosecution is taken.®

I"he object of following the sealed cover

procedure has also been indicated by the Supreme Court

in the other decision - Delhi Development Authnrihv u.

linC. Khur an.,a(supr a) . In this case the Court has hold

that tha guidelines for attracting the sealed cover

are justified. The court has observed that ib is obvious

that when the competent authority takes the decision to

initiate a disciplinary proceeding or steps are taken
^ for iauDohing a criminal prosecution against the governnerri
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servant, Ma cannot be given the promotion, unless

exonerated, even if the government servant is

recommended for promotion by the DPC being found

suitable otherwise. In this case it uas held that
auhere a decision has been taken to initiate the

disciplinary proceedings against a government servant,
his promotion, even if he is found otharui.c^e suitable.

be incongruous, benan.ge a oovernment

under such a r]niir1 should not be nrnr,,nf.o^ i i

cleared of the anngations anainsf him, inf.n

an inquiry has to be made according fr, the deri^.- r.n

takea. "(emphasis added) To reoonoile these oonfiioting
interests of the government servant and public
administration, the court further held:

a the only fair and just course is. to
consider his case for promotion and todetermine if he is otherwise suit^e
Tor promotion, and keep the result in
beyance in sealed cover to be imolemented

and^°r ^se'^h^ele'e'^ ^isciplinary'prSL^elingspromote ̂ 1m ui th'Mrro^slguentraf hi
if fniir^M ~i.i- • ^"-"•sequential benefit"^
qlio otherwise suitable(sic) by theSelection Committee, On the othor> h-snd
aAiiHia-hi^roniotion
decxsion_tQ initiate drscrnTT^?^~*^uo^ld be

cases, to prevent the oossibiliiv ^injostioo or arbitrariness^^ '
(emphasis eddedo

Ke OS I Ki im jT ' ̂ case the r— s,-.£.asej^ the Court held that.here the First Information Report pas rsgis.srad by
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y  Central Bureau of Investigation and on that basis
the decision had been taken by the competent authority

to initiate disciplinary proceedings for imoosition of

major penalty on the respondent prior to ^ha

af. thp D.P.C^, the applicability of the sealed cover

procedure cannnt. be doubted. In this case it uaa

held that even if the charge sheet uas issued by its

dispatch to the resoondent subsequent to the meeting

of the D.P.C. this fact alone cannot benefit the

respondent. Ue have to ex-mine the facts in each

case to see if the sealed cover procedure is justified

or not,

12. In 3ankiraman's case (supra) ufisn -Isallng

uith ths SLP (Civil) No.2344/90, tha Supreme Court

held (in para 48)- as follous:-

authorities on tuo grounds. The Tribunal
mot 9^=""3d that althouqh uhen thg
LrveS uith f oloyea uas sIrLy
22 ?9sa onrt on Tabruarylyso and, therefore, the esaiprt

faulted, li4r
"ara <,iJen promntlon

tha D?C sbouW nn? h''""' 199S,ro=nor,H««2? sxcluded therespondent s name from consideration uhen
uhioh th2 t"?k faulthich the Tribunal has found is that since
imLsoH ^tt'^ atoooaps of incrament ua"
nromofi"' of tha disciplinary
rlti« tn®rt' °''®" """f th9 authn.
.  . , ction brans as that amountaH to

?ribin taken th?Tvipu' the
should^inn^^w ^ '"^evi au DPCshould consider the respondent's case for
promotion u. a f gniw mor u case rorun U.e.r. July,1986 uhen his iuniors

Fp- takan a« arroneous viau of the rn gSo?! "



-11- ' n

V

\

.  Admittedly, the DPC mat in Juns 1988 uhon
the emolovee uas airaady served uith the
ch.am9=.ghaat on rebttlary 22. l"98gr The
charge shaat uas for misconduct for the
period batuaan 1982 and 1985. Admittedly
further, tha amnloyea uas nunishad by an
order of August 19.196R and hia one incremont

uas uithhald. Although, thergfnra. tha
promotions to his juniors uara qi\/en with
ratrospectiVB affect from"3"ulv 3Q.1986/tha
denial of promotion to tha amolovee Uas not
unjustified. Tha DPC had for tha first
time mat on June 3. 1988 for considorinq
promotion to tha Selection Grade. It is in
this maatino that his juniors uere 'jivan
Selaction Grade uith retrosnective affect
from July 30. 1986 . and the sag^Iad cover
procadure uas adopted in his casa. If no
disciplinary proceedings uere oanding

X  against him and if he uas otheruise selactad
by the DPC he uould hava got tha Selaction
Grade u.e.f, Duly 30,1986, but in that
case the disciplinary proceedings against
him for his misconduct for tha earlier
period, viz. batueen 1982 and 1985 uould
have been meaningless. If the Tribunal's
finding is accented it uould mean that by
giving him the Selection Grade ueP Duly
30, 1986 he uould stand rauar'^ed
notuithstanding his misconduct the
earlier period for uhich disciolinar^
proceedings uere pending at the time
the meeting of the OPC and for i/iich
again he uas visited,uith a penalty.'Je,
therefora, allou the appeal and sat
aside tha finding of the Tribunal. There
uil1,however, he no order as to costs."

(Emphasis added )

13« From the above decisions of the Suoreme Court

it is seen that uhere a government servant is being

considered for promotion by the O.P.C., if any

disciplinary proceedings are pending against him for

misconduct on that date, then this fact cannot be

ignorad, and the recommendations of the O.P.C, can be
the

kept in a sealed cover in terms oVOdP&T O.fl. dated

l2o1ol988. Tha facts in the case before us are

similar to the casa dealt uith in para 48 of

Dankiraman's case (supra) where the adoption of the



-1 2-

V-

V  saalad cover procedure has been upheld by the

Supreme Court. In order to deny the benefit of

promotion by adopting the sealed cover procedure,

the government servant must either have been

suspended under the rules or disciplinary proceedings

must be pending against him. Uhen the OPC met

in September- October, 1994 to consider the

proraotion/regularisation of eligible persons uho

uere holding the posts of S.E. (Civ/il) on ad hoc

basis, it cannot be denied that disciplinary

proceedings in respect of the chargesheets

dated 30.10.1985 and 10-9-1993 yere pending against

the applicant. In the circumstances, as also

observed by the Supreme Court in H.C.Khumn^'o

(supra), the only way to reconcile the conflicting

interests of the government servant and public

administration is to consider his case for promotion

to see if he is otheruise suitable for promotion, and

keep the result in abeyance in a sealed cover to be

implemented on conclusion of the disciplinary proceedinq
It would be anomalous if the Govt.after taking the

decision to initiate disciplinary proceedings against

the applicant for major penalty in 1985 and minor

penalty in 1993 is required to completely ignore these

facts in 1994 and grant him promotion w.e.f. 31,12.1503,



-13-

V

Ky/' As held by the Supreme Court thi 3 'lncon,r.ou3
and against public policy and principles of good

administration to promote a person against uhom

serious charges are pending. It might have been a

different matter if the OPC had in fact met prior

to the decision to initiate disciplinary proceedings

or issue of th'e chargesheet in 1985 for considering

the promotions for vacancies in 1983 but that is not

the Case here.

14, In this case, admittedly the apolicant has

been promoted on ad hoc basis as 3,E, (Civil) u.e.f.

11.10.1982 and is still continuing in that post.

Therefore, one possible vieu urged by Sh.U.K.Rao,

learned counsel for tha applicant uas that since he

is already promoted and working in the higher oost,

there uould be no point in keeping his case in a

sealed cover in 1994, Normally it would apoear that

this view is not incorrect, but this cannot be

accepted here, as the applicant has been oromoted

only on ad hoc basis. When we consider the facts

more closely, it will be seen that the effect o*'

regular appointments of S.E, (Civil), which is what

the aoolicant seaks was being considered by tha

DPC in September-October, 1994, yearwise from

1982- 1993 , which if granted will mean that he will
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ba entitled to certain benefits, includThg seniority

DV/er his juniors and perhaps getting the benef'it of

ad hoc service also. This uill, therefore, anbvnt

to Conferring on him a reuard or benefit of

promotion uhen he is facing disciolinary proceedings

on serious charges uhich cannot be accepted, following

the aforesaid Supreme Court decisions. The OPC

could not legally ignore the fact of the ch-rnesheete

and give him promotion on regular basis uhich

were given to his juniors who were clear from the

vigilance angle. In the circumstances^^only thing

the DPC could do, and which it has followed under

the law, is to keep th&;; recommendations about

his promotion as S.E,(Civil) in a sealed cover,

and this procedure cannot,therefore, be faulted

and is valid,

15, In the facts and circumstances of the case,

therefore, we do not find that the action of

the respondents in adopting the sealed cover orocedure

is arbitrary, unreasonable or against the instruptions/

rules uhich justifies any interference in the matter.

The applicant can be considered for promotion as S.~.

(Civil) on regular basis only in accordance with

law. Till he is so regularly promoted as 3,£.(Civll)
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uhich uill dapand on tha results of the disciolinary

proceedings against him, the question of his further

promotion as Chief EngineerC Civil) does not arise. In

tha circumstances, the-aoplicant is not entitled to

any relief. However, the respondents should take all

necessary sfr.eps to complete the disciolinary oroceedinqs

and pass final order thereon as expeditiously as

possible^

16. In the result, tha O.A. fails and is dismissed

with tha above observations. No costs.

(Srat.Lakshmi Suaminathan) (N,V.Krishnan )

Member (3) j||||<^G. Acting Chairman

•rk*


