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ORDER

The admitted facts are these. The applicant

has been transferred from Neu Delhi to Hyderabad vide

impugned orddr No.33—103/95—4179 dated 31.8.1595

(Annexure a/1 of the paper book).

The prayer in the OA is to quash this order

of transfer. Notice uas issued to the respondents yr|o

their reply contesting the application and

grant of relief! prayed for. Heard the learned counsel

for the parties and perused the record.
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t). The Icdrned counsel for the applicant argued tlit-c

Li i is is a maTfide transfer order on accoun4-;jfe^te tr..d.-

union activities of the applicant. It was that

the applicant is a union worker and also a weiri&er of the

Grievance Cell of NBPGR, which has'been created for the

welfare of the staff working in the Bureau. It was not

denied that departmental enquiry (DE) has been laur-rched

against hi a for allegedly aandling Dr. P,N.Gupta,

:"'rincipal Scientist and acting Director on 30.6.95, It

is also admitted that before the launch of DE,

preliminary enquiry was also held about the incident.

The learned counsel drew the attention of the court to

the orders at Annexure A-1 and A 2 and also the averiaenta

made in the counter. He vehemently argued that the word

"administrative exigency" has been used for the transfer

as a camouflage for colourable exercise of power and that

IK punitive in nature in the sense that the applicant has

been highlighting grievances of the member of the Gtaff

in the meetings of the consultative machinery evolved for

redressal of grievances. It was further argued that no

urgency is involved in filling up the vacancy at

Hyderabad, which has ben lying vacant for several yearc.

The transfer is just to get rid of the applicani. Ho

vehemently argued that the transfer order was punitive 'n

nature and violative of guidelines and norms laid down by

ICAR in their letter No.4-?/85-Esst.V dated. .26,6.86,

which inler alia lays down that 'there will be fto

transfer/harassment of any kind to the cjsc/TdC meisbers,

who have to watch the interest and welfare of the staff

to whom they represent'. These instructions cn'*:.3$e that

in case of complaint, the matter has to be b: .: ..; :! ' tc thij

notice of ICAR (A-2 of p.3pjer book). ̂  He i cf.n: cd
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awothtr^ l»W«r dat«^ 25.4.94 u^reSn whiU reUaratWif

t>» ̂ wtftieWlwiB cwrta^ned®' 1 att^r, f

addttd that*4«ot only the CJSC/l^ aeabers but no^ ataff

of any -catefery ah®t^<i be haraaaait oi* w4cti»4«»<fc b|a thalp'

-^laaediat# o«^ic#rs/Oiractorf. (A-3< ^aper book).

Th* ̂ Warned- c««aita'> ta# air tba .Judoaaont e#

-Hon'bl*-^keab«r(A) Shri K.Mutlniwaar o# thie #i»ib«nal

baead -ott idia wVHi»-of-tba HoR^bbr S«pra«^ Gowrt alwaa*#^

upholding the validity-irf-the transfer ordar. U

#aa etayad^l 11 thli and ot aoadaale session i tbl#

-also* the appeal off the petitioner waadisalaaadalth the

obaervatlom that >the tranafer^prdar would be effactlaa ' ̂

after the ef*d of acadeaic sessionF of the children, since

no^urgency •«»aa indicated by tha-- reapondento* soons^. ̂

i-The Supeaaa'i^ourt has not favoured interfering eltb the

transfer oedars ow -a<hilnlstriad4*e raaeons ors--*ln tbif a

•wlgencyofipubl to-service. Jheenly ground on the bMls

of which--Jiid4ol«4 rayl-ea is per«4ssibl» la the geoand o#

palaf ide, -which is to be proved and breach of statutory

S.- Tha- Wlaaw«d cott«»V for the leant rafarred to

the-case od' 8. Varadappa * yes-*' State of- Karnataka

131 .wherein it- has b«w held tfurt tranafar a#

>governnent aarvant'lS'an incident#of service. The-stiwr

caseb^eferredk to was that of daalesh Trlvedi va.-- ICWb

^19e8ATC(3)44b wherein also it was reitsrated that th#

courts - shodl d ̂ not InterfeiNs 1» an order of trawefor on

adainistratlua grounds or In puW-le intereat. Tha sa«e

view wes h^d in d^llp#^ 8oae va#-- State ̂  tlbaf Mil 1 Ji *-

IC 368. taw has been fully explained in AIR 1988-1433

Sujarat Electricity Board.V®. Ataa »a^ bungoaal



Po«han1 that transfer ̂ froii one place to other is

genere^iy a condition af service and the enployee has no

•-choice in the eatter. In case of hardship one can file

representgetion and if the same is rejected, he has no

option but to comply with that order. If after rejection

we faVls to proceed on- tra«eder he is liable for

disciplinary action. This view was reiterated by tN>

Supreme Court with greater force -in JT 1989(3)SC 131 UOJ

Vs.H.N.Kirtania that transfer in public interest shcmld

not be interfered?, with"- udless there are very streii^

reasons which would render the transfer order illegal on

the ground of violation of statutory rules or on ground

of malafide.

6. The Supreme Court has coneistentV followed the

ratio of previous judgements in Abbas Vs. UOIratio of previous judgements in Abbas Vs. UOI

1993(4)see 357 wherein it has been held that guideline

and instructions do not confer any vested right which are

merely directory ia nature and do not have the force of a

statute.

7. The ratio of various judgements right from l!M8

onwards has consistenly been to restrain the courts and

tribunals to treat the transfer order lightly and to

interfere with it unless there are proved grounds of

malafide or violation of statutory rules.

8. The instructions contained in the circulars cited

above are to be treated as directory in nature conferring
no right on the applicant to support his claim.
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9., As regards-flialafTde it- is a great^"Si^den to

discharge as has beer)-held in case of K. Nagaraj Vs.

State of 'A.F. V 1985^(s. 52fr to establish

^>3 oal-af ide is a- heavy burden to discharge. Vague and

casual?: al 1 egation suggesting that a^ certain action has

been taken with an arbitrary motive can not be accepted

without proper pieadings-and adequate'proof -

^  10* After hearing the-contentions of the rival parties

and particuieriy '?that? of^^he iearned counsei for the.

applicant and.- after-going through the record, I do not

\  find that the charge of roalafide-has been provedi - The
iralleged misconduct of-manhandling Dr. -Gupta may be the

motive behind the transfer? but -if the power of transfer
L

.vests in the^competent authority, then he can exercise it

-to keeps the appli^nt--away from present place of work in

the. interest-'^ of■•discTpline anci enquiry^ dne can not find

- faolt; W-i.th5.^?/'it>?Affji:&.t'can neferrbetreated as colourable-

exercise ofi^ power.: - The transfer^is in exercise of

'i adfltinistraPive power and has-Peen:-used when the situation

:  t T.:!- so deraandedssw- Power---to transfer an ̂ employee flows from

the right ®?^vested- in-w-the adi»ini St ration and there is

A.. p .nothing that tPis is a colourable exercise of
i  , •

power;- fieither theres^ie breach^ of any statutory rule nor

.  the? chargefc'^f malafide has been proved - against the

administrations V Theiv case^of. the appl icant is?

covered bysthe judgement of the-Hon'ble supreme CourrTn
case of-UW .Vs. Ganesh Das Singh (1995)3QATe 629^^ where

- " appl icant was a union leader-and was transferred fflevrA'

raalaf ide«? against

.  respondents ??and the same was accepted by CAT-Jaipur but

-  the'Supreme« Court -not. only set-aside the judgement but

observedr that- judicial -vreview under Article 226 of
a



trarrsferv^ ; ?%.or;der.-^.ton^^ i aditi.rmiS.tratWe«^'. grounds ^ >

;s-> -irapennissiblev -iT-he^ law "'has-been-aropli^ in t'wo other

judgements- v42^i<- ■CK^^;-■GM^-T;eleJOO^nmun-rc^^ i--. Rajendr2?'& :

.  i^a v Ghandra Bhattachar-ya <1995>ATC page 379 and states of HP &

orsi-ws» . (te^^>^-ifl,ns...(vl?9S^)'.29#.AT5G^page. 379v-f Personal-^

hardship - and 4ndf;vidualf;4nterest#ido;not give a right to

ai^Aa^e- p, trarmer vord®r^> -9

(-

Vfjnr: . 11. - ■ "In thesvTight^-of: the ratio: of5^the;:'recent • judgements'

'''• 9 ivien 'Hbn' ble Sup^^eme'Counti-and- the- observations' of

< « 'this-Court the body-ofv<the order,.-; this- appl ication

■  fails ahdH^'idismissedifbutiiWithout. any o^der as to> costs.

The interim 3order passed^ ont41v9'i9,5f.r i& vacated
•/ \ ■
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