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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
OA No.1666/95
New Delhi, this@lA day of November, 1995
Hon'ble Shri B.K. Singh, Member (A)
Shri Naval Kishore
s/o Shri Harbans Lal
National Bureau of Plant
Genetic Resources

Pusa Campus
New Delhi-110 012 e« Applicant

By Shri B.S5. Mainee, Advocate
Vs.

Union of India, through
1. The Secretary
M/ Agriculture
Krishi Bhawan, New Delhi
2. The Director General
Indian Council of Agriculturs Research
Krishi Bhawan, New Delhi
3. The Director
NBPGR
Pusa Campus
New Delhi .. Respondents

By Shri B.B. Sharma, Advocate
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The admitted facts are these. The applicant
has been transferred from New Delhi to Hyderabad vide
impugned orddr No,33-103/95-4179 dated 31.8.1595

(Annexure A/1 of the paper book).

The prayer in the OA is to quash this order
of transfer. Notice was issued to the respondents yho
@%&kﬁig their reply contesting the application and
grant of relieff prayed for. Heard the learned counsel
for the parties and 5z§iiij/i?e record.
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The Tearned counsel for the applicant arguad;'t

malfide transfer order on acc

5é@tivit%eé‘ﬁqf the applicant. It was st

applicant is a union worker and also a member of

Grievance Cell of NBPGR, which has been created for

welfare of the staff working in the Bureau. It was

denied that de@artmental enquiry (DE) has been launched

zﬂgﬁiﬁst him for allegedly wmandling Dr. P.N.Gupts,
Princip31 Seientist and acting Director on 30.6.25. B
is also admitted that before the launch of = DE,
'lﬁii<' %{;f ,préﬂﬁminaﬁy gnquiry was also held about the incident.

The learned counsel drew the attention of the court o

the ordérs at Annexure A-1 and A-2 and also the averments

made in the counter; He vehemently argued that the ward

“administrative éxigency" has been used for the transfer

as a camouflage for colourable gxercise of power and that

is punitive in nature in the sense that the applicant ha

buﬁh highlighting grievances of the member of the ctaff

in the meetings of the consultative machinery evelved far

redressal of grievances. It was further argued that no

€ & 7 urgency is - involved ix;x £i1ling up the vacancy at
14;_ + Hyderabad, which has ben lying vacant for several years.
£ The transferr is. just to get rid of the applicant. He
; vehemently argued that the transfer order was punitive in

nature and violative of guidelines and norms laid down by

« . ICAR 3n. their letter MNo.4-7/85-Esst.V dated 26.6.86,

which inter alia Tayé down that 'there will be mo

= transfer/harassment of any kind to the ¢jec/1IC members,

who have to watch the interest and-welfare of the staff

to whom they represent'. These instructions enﬁsage that

in case of complaint, the matter has to be brought to the

e

“*  potice of ICAR (A-2 of paper book). He referred to




i -another- ledter dated- 25.4.94 wherein while -reiterating
%, the instructiiens contained- in 1986 letter, it has been
g™ added thatsdnot only the -CISCAIISC members but no- staff
T4 of any-categery should: be-harassed-or: victimised by their
g'%nodim o“#corsiaéncteu-.‘éhaﬂfa.m.r. book) s+

=

ﬁwm'bww  Shré  K.Muthukumar of = this Fribunal

e based - on- the ruling-of:the Hon'blke Supreme Court wherein

F. o while uphodding the validity ofthe transfer order, it
e stayed=titl the end of academic session: « kwm this
== alsoy the appeal of: the petitioner was dismissed with the

o

= observations that--the transfer-order would be effective

gm- after the end of academic session of the children, since
=

”’" no- urgency-was - 4ndicated by the: respondents’ counsel.
ywm Supreme=Court has not favoured -interfering with - the

ﬁ;ﬂf‘s@_;_uu-ilgencrcﬁpuﬂwv service. The-only ground -on the basis
‘v of whichs judicial review is permissible 4s the ground of
ﬁs««&nhfw&,*ich is to be proved and breach of statutory

o 3
it
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L ritles . - R-g*,fr:-
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o Sw The -learned - counsel- for the applicant referred to
® i the case of- B. Varadappa = Vsi= State of - Karmataka
‘” - J9B6(AIATE 131, wherein it-has been held that tramsfer of
o i .government servant “is.an incident: of service. The other
case-referreds to was that of. Kamlesh Trivedi ve.- ICAR
- 1988ATC(3) 446 wherein also it was reiterated that the
4 courts - sheuld - not interfere im.an order of transfer on
g~ adwinistrative grounds or in pubkie interest. The same

v view was- held in $i1pé Bose vss-State of Bihar -1891-LAB

-

g» 1C-360. - Law  has been fully expladned in AIR -1989-1433

4 Bujarat - State Electricity Beard-Vs. Atma Ram- Sungomal
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¢ « .- Poshani that transfer: from- one place to other is

éie

generally a condition of service and the employee has no
- ~choice in the matter. In case of hardship one can file
representgation and- if the same is rejected, he has no
option bug to comply with that order. If after rejection
one fails teo proceed on: transfer he is liable for
~disciplinary - action. This view was reiterated by the
Supreme - Court with greater force in JT 1989(3)SC 131 V0L
~Vs.H.N.Kirtania that transfer in public. interest should
not bovrintorferedm-uéiﬁwvunatosntherc are very strong
reasons which would render the transfer order illegal on

the ground of violation of statutory rules or on ground

of malafide.- ' #5

6. The. Supreme €Court has consistently  followed the

ratio of previous judgements in Sd%é: Abbas * Vs. U0I

1993(4)SCC 357 wherein it-has been held that guidelines

~ and instructions de not confer any vested right which are

5 | merely directory in nature and do not have the force of a

= ogtatute.

7. The ratie of wvarious judgements right from 1988
b3 . onwards has consistenly been to restrain the courts and
tribunals- to treat: the transfer order lightly and to
interfere with it unless there are proved grounds of

malafide or violation of statutory rules.

8. The instructions ‘contained in the circulars cited
above are to be treated as directory in nature conferring

ne right on the applicant to support his claim.
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9. -As--regards -malafide--it- is a- great burden to

- discharge as -has been-held-in- case of K. Nagaraj Vs.

State~-ofva;Puzf*19858£Gnﬂ526wn«ma”burden. to- establish

-nalafide -is-ta heavy burden to discharge. .Vague and

casuakl~allegatien~ﬂsuggéstihg*thai‘a»certain.action' has-
been taken with an arbitrary motive can not be accepted

without proper pleadings-and adeQuate proof™, -~

10. After -hearing the-contentions of the rival - parties

and particularly-that-of-the tearned counsel for the

—appl¥cant and- afterﬁgoihg through-the record, I do- not

- find that' the: charge of malafide-has been proved.- - The

=alleged . hﬁsconductvoﬁsmanhandling Dr. --Gupta may be the

1
i

motive- behind the- transfer: but. if-the power of transfer

~.vests in thescompetent authority, then he can exerecise it
to -keeép: the-applicant-away from present place of work in
‘the. interest=of:discipline and: enquirys -8ne:-can not find

'~fau1t>wwdxhsﬁitz¢ffﬁisrcan:na$=bettreatedu as colourable-

‘exercigse - ofz-power.-= The -transfer~is in exercise of

adninistrative power-and- has-been:used when the situation

n'so demandedi==- Power =to transfer..an-employee flows from

the right-svested: #m.the administration and there is .

_nothing ~to=-show that-this is a colourable exercise of

power .- Netther theresris-breach-of:any statutory rule nor

the-charge=sof malafide -has been -proved - against the

2. ,
‘administrations ° The:.case-of the applicant - 13}eggiiz%i;/’

covered - byzthe  judgement of the-Hon'ble supreme Court in

case: of --UBI-Vs. - Ganesh Das-Singh (1995)30ATC 629 whore

,:-Ligfvapplicant -Was a union- leader -and was transferred dgg{/'

= the 1erv:_e«11~ed‘=: s serious: w:chargess+of:. malafide=% against

\t——‘B/

- respondents- wand the same was- accepted by CAT-Jaipur but

: the‘Supremea Court -not. only-set.aside the judgement but

- - observed: that- judicia1avrel§%j;iiﬁer Article 226 of a
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wosThe inte_rim'-::s.order passed- on«11:9¢95:13;
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transfer: :-.onder.=::om .« -administrativesr.grounds - ..is - » |

simpermissible. - Thex Jawhas-been-anplied in - two other

judgements-vizi ¢ Chief- 6M:-Teleconmunication. Vs . Rajendra i -

- Chandra Bhattacharya (1995)ATC -page: 379--and state-of MP &

Orst = HSa:.: -8 005.:(1985)- 29: ATC - page: 378.. - Personal.. -

-hardship « and -individual ;dnteresty-do:not-give .a right to 7/%4‘424"5
T M‘%j ﬁ% . d
agdtare p trarster-orderv: vry

s .
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i 1 «In . thezlight of: the-ratio «r-o'fzg;the::frecent: ~ judgements:

given -by.Hon'ble Supreme.Courtiand. the-ebservations: of

‘this-Court <i - the body-of «the .order,. -this. .application

- falls -and=asi dismissed.butuwithout any 'oﬂder :as to-costs, -«




