CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0.A.NO.1645/1995

wednesday, this the 22nd day of January, 2003

Hon’ble Mrs. Lakshmi Swaminathan, Vice Chairman (J)
Hon’ble Mr. Govindan S. Tampi, Member (A)

Abhimanyu (508/L) son of Shri Parma Nand
(Ex-Constable), resident of

village Pahadpur (Bangar), Post

office Bangar, P.S5. Samaipur Badli

Delhi
. JADD L 1Gant
(By Advocate: Shri Shyam Babu)
Vaisus
1 Commissioner of Pdfce, Delhi

Police Headquarters, I.°P.
Estate, New Delh1

2. Addl. Commissioner of Police
Rashtrapati Bhawan, New Delhi

Deputy Commissioner of FPolice
(Provisioning & Lines), Rajpur

(48}

.Respondents
(By Advocate: Shri Ajesh Luthra)
ORDER (ORAL)

Hon’ble Mrs. Lakshmi Swaminathan:-

This application has been heard at length 7
pursuance of the Hon’'ble High Court’'s order datec
26.11.2001 1n C*E—441/2000. In this order, the Hon ble
High Court haa stated that they had TfTound that the
applicant had specifically complained of the fact Lhat
the respondents had not observed the reguirements 07 Hule
16 (v) & {(vii) of the Delhi Police (Punishment & Appeal )
Rules, 1980 (hereinafter referred toc as the Rules  , Lut
the Tribunal had failed to deal with this plea at arny
stage in its earlier order dated 18.8,1399, By
Tribunal’s order dated 18.8.13989, the present OA as well

as the other three other cases were dispossd O, wherein

the present application was listed at S51.No.4.,
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} 2. Shri Shyam Babu, learned counsel has drawn Oul
‘ attention to the following paragraph contained n  the

inquiry officer’s report dated 30.5.1994:-

“The copy of the charge duly approved Dy
the punishing authority served upon the
defaulter on dtd. 12.5.94 and explained
to him in Hindi. The delinguent was
asked to submit his written statement as
wall as list of the Dws if any he wants
to produce in his defence by 16.5.94,
the defaulter has not submitted any [ist
of DWs as well as any defencs statement.
It 1s presumed that he has nothing Lo
say 1in his defence except the medical
paper he had already produced during the

DIEI”
§
N 3. In order to appreciate more fully the contentions
of the learned counsel for applicant regarding

non-compliance of the relevant rules mentioned above,
is necessary to gquote the Rules, which provide as

as follows:-

"Ruis 16 (v)

The accused officer shall be reguired Lo
state the defencs witnhesses whom N
2 wishes to call and may be given time. 1o
excesding two working days, to prepars
list of such witnesses together with
summary of the facts they will testiid
and to produce them at his expense n 10
r days. The Enquiry Officer 18 empowere
tao refuse to hear any witness whose
evidence he considers to be irrelevant or
unnecessary 1n regard to the specific
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chargs. He shall record the statements
of those witnesses whom he decides 1o
admit 1in the presence of the accused

o

officer who shall be allowed to addres
gquestion to them, the answers to whi
shall be recorded; provided that the
Engquiry Officer may cause to be recorded
by any other Police Officer superiar 1
rank to the accused officer the statmentis
of a witness whose presence cannot Le

-

secursd without delay, expenss it
inconvenience and may bring such
statemsnts on record. whensuch a
procedure is adopted, the accused

—
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officer may be allowed to draw up a 118t
of guestions he wishes to be answered
by such witnesses. The Enguiry Officer
shall also frame guestions which he may
wish to put to the witnesses 1toO clear
ambiguities or to test their veracity.
such statements shall aiso be read over
to the accused officer and he will bDe

allowed to take notes.
Rule 16 (vii)

At the end of the defence evidence or 1
the Enguiry Officer so directs, at an
sarlier stage after the framing of charge
the accused officer shall be reguirsd LO
submit his own version of facts. He may
file a written statement for which he may
be given a week’'s time, but he shall be
bound to answer orally all Questions
arising out of the chargs, the recordsd
evidence, his own written statement OF
any other relevant matter, which the

Enguiry Officer may deem fit to ask.
4, Learned counsel for applicant has vehement 'y
submitted that by the aforesaid directions given oy Lhe
disciplinary authority, which have been reproduced in the
inguiry officer’s report, the respondents have Cls&ai

viclated the time frame provided in Rule 16 (v, & (vi

of the Rulses. He has submitted that admitted! y the
competent authority had sarved on the applicant the
charge-sheest on 12.5.18394 which was explained to foam

Hindi and he was asked to submit his written statement as
well as the list of DWs, if any, he wanted Lo produce

his defence by 16.5.1934., According to the isarnsd
counsel, this means that the applicant should have Desn
given time firstly of two clear working days to prepare a
118t of defence witnesses and ten days to produce them,
as provided in sub-Rule (v) of Ruie 16. Thereafter, ne
was to be given one week to produce his defsnce statemen:
in writing. He has vehemently contendsed that nons O

these provisions have been complied with and ail that ths
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applicant gol was a period of about four days LO submit
his written statement which 18, thereforse, clearly i
violation of the aforesaid Rules. He has, therefors,
contended that as there is a clear violation of the
Rules, a prejudice has been caused to the applicant and

hence, the disciplinary proceedings held against n°m

should be guashed and set aside.

5. On the other hand, Shri Ajesh Luthra, ‘earned
counsel has submitted that at no time, whether bDefor
after 16.5.1894 till the ingquiry officer submittied hnis
report, the applicant had submitted any list of defence
witnesses or defence statement in writing. He has,
therefore, submitted that the conduct of the Departmenta
ingquiry proceedings cannot be quashed only on this
ground, as the applicant has not spelt out any prajudice
which has been caused to him by lapse, 1f any, s the
part of the respondent authorities to comply sStrictis
with the provisions of Rule 16 (v) & (vii) of the Rules

He has relied on the judgment of the Full Bench of

Tribunal n Ex. H.C. Vijay Singh & Others. ste.,  eto.

yersus Union of India & Others (1997-2001) A.T.F.B.J

340, He has alsc relied on the judgment of the HON ble

Supreme Court in State of U.P. Versus Harendira Arora &

Anocther (2001) 6 SCC 392. Shri  Shyam Babu learned

counse]l has stated that the facts n Harendra Aruia =

case (supra) are not applicable to the facts n  the
present case and ars distinguishable. Learned Ccounss
for applicant has submitted that once 1t 1s shown that

there has been any violation of the Rules rsgairding fie
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conduct of the Departmental inqQuiry proceedings, tnen it
;s sufficient to show that prejudice has been Caussed Lo

the applicant and nothing more 18 reguired.

6. we have carefully considered the pleadings and

submissions made by the learned counsel fTor parties.

7. In the present case, no doubt from the portion of
the inguiry officer’s report dated 30.5.1994 ieproducad
in paragraph 2 above, 1t 18 noted that the copy of the
charge was served on the applicant on 12.5.1394, He Wad
{ asked to submit his written statement as well as the 1ist
k of Dws, 1if any, whom he would like LO proguce in nis
defence by 16.5.1984. It has,iﬁéééik Baen stated in the
ingquiry officer’s report that the defaulter had
submitted any 1ist of DwWws as well as any detence
statement. He goes on to presume, thersefore, that the
applicant has nothing to say in his defence, except thne
medical paper he had already produced during Uhe
Departmental inquiry proceedings. During the hearing, T
A a query raised by one of us, learned counse!l 1O
applicant has submitted that at no stage pefore the
Py inquiry officer had submitted his report or thereaftei
£111 the disciplinary authority passed the impugned
penalty order dated 5.7.1994, the applicant had submitted
any defence statement. HiIs argument is that since the

respondents have failed to fulfil in letter and sSpiii
[ Yoo

N he reguirements in Rule 16 (v) & (vii) of the Rules, he
could not be expected to give any defence statement 4and

that too within a period as prescribed by he

respondents, i.8., upto 16.5.139384. Under Rule 16 (v

))'s

-
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the Rules, the applicant was to be given Lime no
excesding Lwo working days  to prepare a list of defencs
witnesses together with a summary of the Tacts Lo Us
testified. A further period of ten days was to ©De

granted to him to produce them at the inguiry a

-

expense. The gquestion of production of the defence

wWilinesses in the present Cass does not aiiss, a

(3]

admittedly, the applicant himself has not submitted a

~

1ist of defence witnesses within the prescribed per10d
two days after 12.5.1934 when the charge was se&ived upon
Fim. We are not impressed by the arguments of Shi i Shyam
Babu, learned counsel that reading sub-rules (v & (Vi

of Rule 16, the applicant ought to have besen given &

total of 2+1047 days to submit his defence statement. we

say =0 because the guestion of granting ten days Lo Lhs
applicant to produce the defence witnesses at the ngu:

proceesdings at his OWN 8xpsnse for which time uptc ten
days s granted will not assist the applicant in Lhe

present casa,> as he has not submitted a 118t o7 suoh
witneses 1in the first instance,within the prescribsd
tima. Under sub-rule (vii) of Rule 16, at the and of the
defence evidence, the applicant could have beern reguirsd
to  submit his own version of facts and he may 7118 &
wiritten statement for which he may be given a week =
Hat 1°

time. No documents have been produced by him LO shnﬁlaf
any time when the Departmental inquiry proceedings wers
aending) the applicant had reguested the authorities (o
grant him time to file his written statement. Indeed

what appears from the submissions made by tne learned

counsel Tor applicant 8 that,no such written statement

was ever submitted by the charged officer at any W&
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ti11 the 1inguiry officer’s report was submitted or eves
upto the time when the disciplinary authority’'s order was
passed on 5.7.1984. 1In this view of the matter, we 110
that the Jjudgment of the Hon'ble Supreme Court

Harendra Arora’s case (supra) is fully applicable tC the

facts of the present case. In that case, quating Trom
the earlier judgment of the Hon'ble Apex Court i

Managing Director, ECIL Versus B. Karunakar, (1383) (4)

SCC 727}1 the Hon’ble Supreme Court has held that
would be plain that in cases covered by the
constitutional mandate i.8, Article 31
non-furnishing of enguiry report would not be fatal {
the order of punishment unliess prejudice 18 shown.

for infraction of a constitutional provision an Orasd
would not be invalid unless prejudice 1S Shown, we fa
+o  understand how reguirement in the statutory ruies i
furnishing copy of the enquiry rsport would stand on a

nigher footing by laying down that question of prejudice

is not material therein’.

8. In the facts and circumstances of the oOresent
case, we, therefore, reject the contention aof 5hii Shyam
Babu, learned counsel that it was merely sufficient

the part of the applicant to show that the exact period

of time specified in Rule 16 (v) & (vii) of tha Rules has

I\

not been strictly complied with and there was nd need

all to show any question of prejudice in such mattes

o

we are unable to agree with this submission having regard
to the facts and submissions of this case. The applicant

_ Yo
has admittedlyst at any time, sed produced any detence

statement nor has he reguested the authority tor grant of
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time. However, we may not be taken to condone in &1

such cases the non-compliance of statutory rules by (he

respondents which, needless to say, have to bes compl el
with, which are rules made to apply O such cases
generally. However, in the particular facts and
circumstances of the case and having regard Gto  ihs

conduct of the applicant himself, we are unable

t

persuade ourselves to come to the conclusion that any
prejudice has been caused to haim. We theretore
respectfully follow the observations and judgment o Lhe

Hon’'ble Supreme Court 1n Harendra Arora s case |(suila

The Judgment of the Tribunal tn(full Bench)}n Ex. H.C

vijay Singh’s case (supra) relied upon by the leained

counsel for respondents is also relevant to the tacts o

this cass.

9. It s also relevant to note that in para
appellate authority’s impugned order dated Z/. 1. 1335,
has also been stated that the applicant has submitied 4
time barred appeal on 20.8.13934 while the punishmeit
order was received on 7.7.1394. Admittedly, the appea
was to be submitted to the authorities for considerat or
within thirty days ofte receipt of the daisciplinary
authority’s order. That periocd has not Dbeen comp ied

with by the applicant. The appellate authority has

)
o "~ _
howsever, Turther gongito deal with the belated appea

submitted by the applicant on merits and found that there

was no force in the matter.

e
&LE€ 1«
i, In the result, for the reasons given, we Tind n

good grounds to gustify any interference 1n the matits:




ta gqguash the

merit in

NO costs.

Vs application,

(3)

impugned penalty orders, As we Tind o

the GA fails and is dismissed.

n/”

(Mrs. Lakshmi Swaminathan
Vvice Chairman (J)
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