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- oK. Ahooja, Memper (A)

The applicant who-joined the Central
|

Public Works Department (EPWD) as zn Assistant Executive
Encineer in 1973 was appointed as 5.8, on adhoc
basis on 30.6.86. The promotions in the CPWD
were for a long time being made on adhoc basis
sinée the basic seniority list was under iitigafion
in a number of cases before this Tribunal as well
a@s in the Sypreme Court, After the judgement of
Hon'blé-Supreme'Eourt in R,L, Bansal's case
dated 8.5.92,lthe.senio;ity lists of Executive EngineersA

Supdt, Engineers were finalised on 20.1Q.94 in accordance

with the direction given in OA No,1265/92, " Thereafter,

the adhoc promoticns from 1982 onwards in the grade

. yearuise
of SE were regularised by holding/DFLg from 1582,

to 1993-94 in UPSC in the month of October, 1994,
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The applicant is aggrisved that though he ot his
Fiomelicr on adhoc basis ag S.E. not only in dccoloance
with the Senicrity but eyen by SUpersgding -ome of his
seniocrs, by the impucn:zd ordaer R/1 he wes left out Aot
only from the selection list for the YEAL 1685 byt was
also placed belgy his juniors of the next batgn in

1986 selections, He dlleges that the UFCs yere cuniyc ted
contrary te the Provisions of Kecruitment ules =ng the
Quidelines prescripeg by the respondents for nolding

BFCs,

2, In the main the applicant has taken four grounds
to challenge the impugned orders, Firstly, he Cléims

thet his promotion vide order A/3 dateg 30,6,66 o5 SE

Wwas a regular one and it only received confirmation jn
1994, The so Called adhoc Promcticn w.s based c¢n
recommendations of a PToperly constituted OfC “s pe:s the
then extant fules, Thisg nfomoticn continyeg uninterrupged
and was not challenced for a pericd of eight yeorg before
1624 ukC, Hence, there W&s no Lause for changing thre

inter-se seniority, Secondly, the upC in 1664 erreqy jn not
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DFC should ha e considered ALMs upto 31st Maich, 19EC

~ Jhile it actually considered nERs only upte the end

of calendar y®arT 31.12.1984. Thirdly, the DPC wreng:Ly
increased the zone of consideraticn upto 1985 by consicel 1y
those who did not have the requisite qualifying gerVvice
the cut off cate being 1.10.85. Fourthly.and Firelilys
the applicant alleges that while at the time of
promotion made in 1986 only 23 vacancies Were taken inte
consiceraticn, the 1964 LPC wrongly took intc

" ccnsideration 733 yacancies,
3. The respondents controvert the cbove «llecaticns
and submit thet the adhoc piomotiors WETE not in siroldentE
with the rules since the UPSC had not been sssorisrep witn LUE
selecticns, Trhey 8180 cleim that the 1994 OFC wes the
cricinal UFC and not a review OFC of 1986 selectic =.
The DPC could not be held for this long p;:ica

‘r because of the non-finalisation of the senicrity ist

gue to long pending litigaticn, The responaents ¢ laim thet
the 1994 OFCs were held in accordance with the ruies

and all the ACRs required to be considered weis takern

into account., They also submit that the rnusbel cf
vacancies were calculated strictly in aicol g o with

rules prescribed and not only fer the actuel vacencies

but also the anticipated vacancies for the next 1@ montis

hac to be proviced forl. Finally, they o130 .assert that
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the cut off date for eligible candidates was fixeo

in accordance with the instructicns of the ST,

4, We have heard the arguments of both sives

at length and have not only peiused the records but hawe
also QONE through the records of the UPSL in relation

to the UPC held in 1964, The first contenticnr

of the applicant that the so called selecticn Fo¥

aghoc promoticn in 1986 wds tantamount to & Teguler
selecticn can be rejected out-right, The eigument

of the learned counsel for the applicent 1s that ©he

for
composition providing/the association of tb

3

s
uith the UPCs came only thicugh order A/7
dated 17.10,86, while the Selection CLommittoe
et
composed of cepartmental officers obvicusly h#ic
'S
prier to that oate., The learned counsel fuiiher
argued that the associaticn of UFSC with tne UKL

was not mandatory &s hes been settled by the supreme

Court in its judgement in §tote Of UF vs, NMgnbodhelinzg

Sriyastaya s AlR 1957 SC 912, He contenaed thet

since all the eligible persons hed bEEN _ursicered
and the UFC incluced &ll the required per.crs @« xCELd
the Chairman/Member of the UESC, the selectitn wes

a requlear one and it wgg termed &d oc orly heEc u ¢ 0

the perding litigaticns, Wé find th t thost
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conterntions of the learned counsel to bE untenab s ®
since the ruleg governing the adhoc promoticn wes
gntierely different from those of regular promotici,

In adhoc promotiocn, seniority-cum=fitness nelcs stay
while in theé case of reguléer promoticn congliaeratich

of merit is paramount ape Toerultmemd where ryles provice
for selection, The Selection Conmittee wnich serefs neEd
the names of the eligible perscns in 1666 could rot
have ignored seniority unless there wss somelr ik
adverss agzinst @ particular officer, whatevel,
therefore the constitutien of the Selecticn Lommittee,
the selecticn made in 1986 wWere neither in a-cerdance
with the recruitment rules nor selectivn ef¥el wes o

reqular, 1t yes only in 1994 when the senic: 1ty List

-—

o

had been finalisedttﬁe proper selecticns we:e madé.
we therefore agree with the learned counsel fol
responcents Shri Lal that the OFC held in 18%4 wes
not @ review VFC put the first UPC for 1egulel
promoticn to the rank of 9.t

Se The second ground taken by the epplicsnt 18
regarcing the non-consideration of the reloyvent ~Lhs.
The l:arned counsel for the applicent sIgQuéd (R
since the promoticns pere mege for the ycel TURES
and since the AChg in the LPLU were be . ng 1 ocOloed
on fipancial year pasis, the UFL hec to worsdae

and take into accourt the latest ALhs upto 31.,3.750°.
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In this context, he drew oul sttention to = ccuoy ©F

CM No.22011/5/ae.Estt.(D) dt .10,4.198¢ 1eed with

UM No.22011/7/86-Estt.(u) ct, 19.7.198%, To esuel telr
the exact position we celled for &n affide vit frumr

respondent N .2, They stated in para-4 the esof thet

for the vacancies of the year 1085, the 1594 JEL consl e

the nihks upto 31.3.1595 of all the oificers whe feld
within the » ne of consiceraticn, To satisfy CULBE Ly Sy
we c-lled for the relevant reccrds of the url from
responuent no.3, that is, 9ecIietsary UFSC, we s1e@

satisfied,on perusal of the reccrus that the ~iths

upto 31,.3.85 were taken into account, These =-iiggabiois

of the applicant on this score are the:efoere not
substantiated.

6. The spplicant has &lsoO alleged that only 3
vacancies were taken into account =t the time of

adhoc promoticn made in 1986 while the 1994 <+l took
into consideraticn 33 vacancies, The corntenticr of tne
applicant is that the UFC thereby wrongly extenced

the zune of consideraticn, The respundents ueny thot
number of vacancies taken into account were igher

than those calculated by the UUFT guicelines sincE
vacancies anticipated during the following 172 months
had also to be considered., The applicant hes not bea2n
uble to controvert this reply of the Trespen. it

B

In any case, the only effect of the reducticn of
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vacancies in so far as the applicant is conce: ned
would have besn on restriction of the zune of

not
consideration. and it has/been shown &8 to how
respondents no.4 to 10 who have superseded the
applicant would not have comg within the zone
of consigeration if the vacencie s were cnly 23.
Even if the other respondents had not found &
place in the §slection list nor would have
the applicant as he did not make the graahn,
For this reason not much emphasis was laid by the
jearned counsel for the applicant on this patticuler
agpect of his casé.
7. The final contention of the applicant is .r
regard to the eligibility of some of responoents fU
be cocnsicered for 1985 selecticns, The learned counse;
for the respondents pointed cut that as per instructicos
of the ODOFT dt, 19.7.8¢ (supra), the cruci.l dete
with reference to eligibiiity of government servents
in the feeder cadre should be determinea fo: the
purpose of promotion as followss

i) 1st July of the year in cases whers Abs
sre written calender yearwise; ¢no

ii) 1Ist Gctober of the year where aihs ora
written financial year-uwise,
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KCKs in the CPLO Were being wuritten finarcia: ve Twise,

the crucia] datg for determining eligibility woy o

be 1,10,19&5, Houever, Tespondents from 7 ¢ 10

were not eligyible since they completed seyen YEET S

of qualifying seryice only on 7.12,1¢%60, Tue PESOon ant g
en the other hand ayerreg in the counter ji- pHlded

(G3 to G5 ) that the Iesponuents 7 to 10 fulfijjzy

the eligibility criterijs s on 31,12,1965 yrjct W s

the crucial date for determining the eligibilaty,

The respondents in this connection cited the Je: o

of VOFT (A=1G) en the subject. Para 2 und 3 tne. ecf

May be read as helous

2, hg Tegards, the issye of determining tne
Crucial date of €ligibility in respegt
of vacancies of previoys yeals, the mutt: p
has been examined and it is Proposed tg
issue instryctions Clarifying that while
cOonsidering promotions d8gainst yac Neiss
of previous years, eligibiiity may pe
calculated yith references to 31st Jicenter,
if the previoys ye«r is 1688 or earijir; ©na
with reference to Ist Yuly/Ist Uctoher i¢
previcus yr sr happens to pe 198¢ o1
later ( in fyuture ).

3. It is requested that @crroveal /conments
of the Lommission on the pProposed gene:q
Clarifications ingdicsted in paras 1 ¢ 2
sbove may pleage pe conveyed to this
department at an €arly date,

g,. Shri G.k, Gupta, learped Counc:z1l for the
applicant lajg 8mphasis on para.3 which colleg foy
approval, on the pProposed geners] clcxificatiuns?
He arqued that since MO &pprovel had been sent

by the Lommission till the holding of ufC No furthery



Clerification as proposed had been issued from the

UOHT ana therefore the letter of the ULFT dat. 1%, 7,.108¢
(supra) held ground, He also submitted that this wasg
appliceble to pending OFC for vacercies occurring

piior to the Jate of thefissue of that letter alsc,

10, | We have carefully considered this peint «nrg
find-that the arguments of the learnedecounsel cgr tre
dpplicant cannot be accepted for the reasons that t-e
letter dt, 23,11,.89 addressed to the Secretary, ksl

is only regarding the issue of a 'clarificeticrg!
namely,that for the vacancis=s prior to issue of

1989 letter, the crucial date would be 31,14 ,8¢ wiii: fop
those vacancies which argse after tre issue of the

letter the €ligibility dates woulu be &8 provideg

in the letter, We find no error if the UFSL p.ecerosd or
the bdsis of zbowve clarificaticn pProposcd by the JL+7,
The ULFT had already proposed the clarificstiogn ang
scught the approval of the UESC thereto, If the k..
had acted cn these terms then obviously it cconcuried

with the projosal and also tacitly «greed th-t tne
pProposed clerificction was the correct interpretotior .

In othear wolds, the OULPT interpreted by its letter

at, 23.12,1989, the pcsition prigr to 19,766 in reg ;4
to determinaticn of the Cluciual date in a Certain

manner snc the UFsSE agreed with that, Since poth



the concerned aytheorities adopted this interpretetion,
we fida no illegality even if this clarificetice was
not circulated to all anc surdry,

e In the light of the ebove discuusicn,

we fino no gyround for interference, Recoeraa g,

we dismiss the appijcation dn the citcumstances

of the case, There will be nc order s to costy,

@C(Q& G . \fl
A g
:iv. Hariﬁg;;;’}

( F.K. Hhgoja ' (
Br(A) Vice Chidirran(Jd;

SCs



