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I . O.A. No. 1596/95

Shri V.C. Pande,

IAS (Retd.),

S/o Shri P.D. Phnde,
Former Cabinet Secretary,
C-17/4, SFS Flats,

New Delhi-110 017. Applicant

-(By Advocate: Karanjawala & Company)

Vs

Union of India,

through the Secretary to the Govt. of India,
Ministry of Personnel, Public Grievances and
Pension,

(Department of Personnel and Training),
North Block, New Delhi-110 001. Respondent:

(By Advocate: Shri V.S.R. Krishna)

II. O.A.No. 1632/95

Shri Shiromani Sharma,

IAS (Retd.,),
C-15 Surya Nagar,
Ghaziabad - 201011 Applleant

(By Advocate: Shri Ashok Desai, Sr. Advocate
alongwith

Shri Arun Jetley, Sr. Advocate,
Shri Arvind Nigfam , Advocate ,
Shri' Pajlav Shishodia, Advocate,
Shr J^ R .N'.''Karanjawa-la.) Afdvocat^,
Mr#; Nandirvi Gore,. Advocate, , , -
fls,? Krishnamur'ty, Advocate,
' vibia Sharma, Advocate, ,

»ViveTc Sharma, Advpgate)
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Vs

Union of India,
through the Secretary to the Govt. of India,
Ministry of Personnel, Public Grievances and
Pension,

(Department of Personnel and Training),
North Block, New Delhi—110 001. Respondent

(By Advocate: Shri V.S.R. Krishna)

III. O.A. No. 1687/95

K

Shri R.P. Joshi,
IPS (Retd.),
Former Director,

Intelligence Bureau,
257 Indira Nagar, Phase
Dehra Dun-248 006. Appli can!

(By Advocate: Shri Ashok Desai, Sr. Advocate
alongwith
Shri Arun Jetley, Sr. Advocate
Shri Arvind Nigam, Advocate,
Shri Pallav Shishodia, Advocate,
-Shri R.N. Karanjawala, Advocate,
Mrs. Nandini Gore, Advocate,
Ms. Savita Krishnamcrty, Advocate,
Mrs. Vibha Sharma, Advocate,
Shri Vivek Sharma, Advocate)

Vs

Union of India,
through Secretary to Government of India,
Ministry of Home Affairs,
North Block,
New Delhi-110 001.

Responderi t

(By Advocate: Shri M. Chandrashekhran,
Additional Solicitor General,

alongwith
Shri V.S.R. Krishna, Advocate)

IV, O.A.No. 1705/95

Shri G.S. Bajpai,
S/o Shri B.D. Bajpai,
former Secretary (Security),
B-35 Nirala Nagar,
Lucknow-226020.

(By Advocate: Shri Ashok Desai, Sr.
Shri Arun Jaitley, Sr., Advocate,

Shri Arvind Nigam, Advocate,
Shri B.R. Pradhan, Advocate,
Shri Vivek Sharma, Advocate)

Appli cant

Advocate



A

V,
Union of India,

through Secretary to th-e Govt. of India,
Cabinet Secretariat,
Bikaner House (Annhexe),
Shahjahan Road,
New Delhi-110 001 Respondeni

(By Advocate: Shri V.S.R. Krishna)

ORDER

Hon'ble Shri A.V. Haridasan, Vice Chairman (J)

These four original applications came to be

filed under similar circumstances, present

similar facts and involve common question of Law.

Therefore, they are being considered jointly.

Applicants in OA No. 1596/95 and OA No. 1632/95
A

were members of the Indian Administrative

Services, the applicant in OA No. 1687/95 was

Member of the Indian Police Service and applicant

in OA No. 1705/95 was a member of the Research

^  and Analysis Service. Each of them has in the

respective application challenged the

departmental proceedings instituted by serving of

chargesheet long after retirement.

2. The historical back drop which led to the

issuance of the chargesheets against these

applicants can be briefly stated thus:- when late

Prime Minister of India Smt . Indira Gandhi was

assassinated it was felt that the security

arrangement available till then for the

protection of the Prime Minister was inadequate.
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Accepting the recommendations of Shri Birbal Nath

Committee which was endor®:$d-; by the Thakkar

Commission a Special Protection Group

(hereinafter called SPG) waiS constituted by an

executive order in 1985. Later in 1988 the

Special Protection Group Act, 1988 (SPG Act for

short) was passed by the Parliament codifying the

constitution, nature and functions of ^he SPG

According to the provisions of the SPG Act the
fc

SPG was responsible for the proximate protection

of the incumbent Prime Minister and the members

of the family of Prime Minister until the Act was

amended in the year 1991. As a consequence of

the electoral defeat of the Congress Party in

1989 Late Shri Rajiv Gandhi vacated the office cf

the Prime Minister on 29.11.1989. Though he

demitted the office of Prime Minister the

assessment by intelligence agencies showed that

the threat to the life of Shri Rajiv Gandhi

remained very serious. As former Prime Minister

to

Shri Rajiv Gandhi was not entitled^the protection

of the -SPG as per the provision of the SPG Act

providing alternative effective arrangements for

his security was under consideration. Pending

decision in the matter he continued to get: SPG

protection. On 4.12.1989 a meeting was held by

Shri T.N. Seshan the then Cabinet Secretary-cum-

Secretary (Security) in which the need for fresh

threat assessment in regard to the Prime Minister

Shri V.P. Singh and to Shri Rajiv Gandhi was >

M.] 2. 1989, Shri T.N. Seshan sent a note to the



Prime Minister pertaining to the security of

Prime Minister and Rajiv Gandhi , Proposing

certain security measures for Rajiv Gandhi while

in Delhi and indicating certain arrangements that

had to be made by the State Governments while he

would be Oh tour outside the capitali On this note the

Prime Minister indicated that a Cabinet note

might be put up. While so on 23.12.1989 Shri

V.C. Pande, the applicant in OA No. 1596/95 took

over as Cabinet Secretary and thereafter Shri

G.S.Bajpai, the applicant in OA No. 1705/95 took

over as Secretary (Security). The intelligence

report in respect of threat assessment on Rajiv

Gandhi by the R&Av\ wan received on 9.12.1989 and

by the IB on 3.1.1990. After considering these

reports at a meeting held in the Chamber of the

Secretary (Security) on 4.1.1990 the Draft

Cabinet note was finalised. In the note it was

suggested that arrangements tot security of Shri Raii /

Gandhi outside Delhi should be the responsibility

of the State Government. This note was approved

by the Cabinet Secretary and the same was placed

before the Cabinet on 30.1.1990. The Cabinet

took a decision accordingly and SPG cover for

Shri Rajiv Gandhi was withdrawn by the orders of

the Government of India, Ministry of Home Affairs

dated 3.2.1990. The National Front Government

headed by Shri V.P. Singh having stepped down on

10.11.1990, the Janta Dal(s) Government headed by

Chandrasekhar with support from outside by the

in the security svcsi-om
system and arrangements as

Ptescrxbed or operated xn practi
Pi^actice which miqh

have contributed to th^ed to the assassination.
f-

,  . ..
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Congress took over the Government o£ India. The
Chandrasekhar Government also fell on 6.3 1991
-He security arrangement for Shri Hagiv Candhi

to be as per Cabinet decision taken on
30.1.1990. The Election Commission notified the
Oeneral Elections to Eok Sabha and also to some
ef the State Assemblies between 20th and 26th may
1991.

^hri Raiiv Gandhi started for electton
campaign for Congress Party in Rh k

y  in Bhubaneshwa

Visakhapatnam and Tamil Nadu on 20.5.1991
Ptivate aircraft. while walking towards the
-trum at the meeting place in Sriperumbudur
(Tamil Nadu, on 21.5.1991 at 10 P„ a bomb
exploded killing pajiv Gandhi and several others
near to him instantaneously and • ■

Y ana causing injuroQ^ t
many others. Alarmed by the calam•^•

y  cue calamities the

Covernment of India by order dated 27.5.199,
appointed a Commissio^eaded by Hon'ble dusttce
J.S. Verma under tho •cer the Commission of Enquiries Act
1952 here in after referred =

ererred to as Justice Verma
comission. The important terms of reference were
a) "Hether the assissination of Shri Hagiv Gandh,
could have been averted and whether there were
-apaes or dereliction of duty i„ this regard on
HHe part of any of the individuals responsible
-OP His security and b, the deficiencies, if any,

the security system and arrant
a'lu arrangements as

prescribed or ooersi-Q/^operated in practice which mighr
have contributed to the assassination.

■m



« -

The Commission issued notices to 47 persons

who might be affected by the findings of the

Commission, took evidence and submitted

report on 12.6.1992. The applicants in these

cases were not served with notices under Section

8(B) of the Commission of Inquiries Act, 1952,

In the report of Justice Verma Commission there

was a finding that there was a failure on the

part of the Central Government to provide to Shri

Rajiv Gandhi suitable alternative cover for his

proximate security after the withdrawal of the

SPG Cover as a result of Central Government's

decision dated 30.1.1990 in spite of the felt

need as evident from the IB Report and that there

are lapses or dereliction of duties on the part of

the Central Government which were contributorv

factors but for which the assassination of Shri

Rajiv Gandhi could have^been averted. Un,

Government of India after- 4-uatter studying the Report of

the Commission placed before the Houses of

Parliament on .23.12.1992 an Action Taken Report
in which it was observed that the Government did

not share the perception of the Commission on the

lapses attributed to the Central Government and

the IB. Later on in May 1993 the Home Minister

made a statement in the Parliament tht as certain

observations had been made in Justice Verma's

Commission Report regarding certain Central

Government officers the Government have obtained
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explanations of those officers and that those

found guilty would not be spared. However, by

then none of the applicants were called upon to

submit any explanation. It was thereafter chat

the impugned chargesheet in these cases were

served on the applicants.

4. Having given the brief historical background

now we will refer the facts of the individual

cases:

5. Shri V.C. Pande, the applicant in OA No.

1596/95 was a Member of the Indian Administrative

Service belonging to the RajaSthan Cadre. He

took over as Cabinet Secretary on 23.12.1989 held

the post till 11.12.1990 and was thereafter

shifted as Secretary Inter-State Council and

retired on 22.12.1992 on completion of his

extended term of service. He was served with the

Memorandum of Charges dated 4.5.1995 informing

him that an inquiry under Rule 8 of All India

Services (Discipline & Appeal) Rules 1969, read

with rule 6(1)(b) of the All-India Services

(Death-cum-Retirement Benefit) Rules 1958 would

was
be held against him as sanction thereto accorded

by the Central Government under rule 6(1)(b) of

the All-India Service (Death-cum-Retirement

Benefit) Rules 1958 and directing him to submit

within 10 days a written statement of his defence

and to state whether he desired to be heard in
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Vperson. Annexed to the Memorandum was copy of a

note prepared by the applicant dated

30.1.1990 and> the Statement of Articlegof Charge and
Statement of Imputations. The Article of Charge
after making a reference to the observations of
Justice Verma Commission in his Report regarding
the lapses and dereliction of duties on the part
of the Central Government, 1^ alleged that
the applicant while functioning as Cabinet
Secretary during the period from 23.12.1989 to
11.12.1990 committed an act of grave misconduct
and negligence inasmuch as he recorded a note on
30.1.1990 addressed to the then Prime Minister in
which he conveyed that he himself had approved
that the security arrangements of Shri Raiiv
Gandhi outside Delhi should be left to the State
Governments concerned that the said note made
absolutely no mention of the very grave threat
which Shri Rajiv Gandhi faced to his life from
various militant/terrorist group inimical to him
as also the facts that there had been no
reduction in the threat perception even after
Shri Rajiv Gandhi demitted the office of Prime
Minister on 2.12.1989 and that he acted peyond
his Durisdiction as he was not competent to take
such a decision. it was also alleged that there

total lack of objective assessment and
sincerity of purpose on the part of Shri Pande
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while dealing with this important issue , & .hat

Verma Commission had termed the reasons spelt out

in the note of 30.1.1990 as 'tenuous 'and that the

decision was prompted lack of proper

perception or the requisite will than the
difficulties stated therein and therefore Shri

V.C. Pande had exhibited grave misconducr

reflected in lack of devotion in the duty and
contravening Rule 3(1) of the All India Services

^  (Conduct) Rules, 1968. On receipt of the
Memorandum the applicant made repeated requests

to the respondent for supply of certain documents

to enable him to prepare his written Statement of

Defence, but he was informed by letter dated

22.8.1995 that his request for supply of

documents at that stage was not acceded to and he

was directed to submit his written Statement of

\  Defence latest by 11.9.1995. Aggrieved by tne
f

initiation of the departmental proceeding against

him and the rejection of his request for supply

of documents, Shri V.C. Pande filed his

application praying that the Order No. 106/4/9d-

AVD.I dated 4.5.1995 according sanction for

institution of "major departmental proceedings"

under rule 6(l)(b)(i) of the All India Services

(Death-cum-Retirement Benefits) Rules, 1958 and

Memorandum No. 106/4/95-AVD.I dated 4.5.1995

along withthe Aritcle of Charge and the Statement

of Imputation of misconduct/misbehaviour may be

quashed, that the rule 6(1(b)(i)(ii) and (111) o
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the All India Services (Death-cum-Retirement

Benefits) Rules, 1958 may be declared vague,

arbitrary and ultra vires Articles 14 of the

Constitutionof India and struck down and

that the respondents may be directed to pay him a

sum of Rs. 50 lakhs as compensation for the grave

mental agony and harassment suffered by the

applicant on accont of the service of the

impugned chargesheet or to pay exemplary cost .

It is alleged in the application that as the

applicant retired from service on 22.12.1992 and

as the chargesheet was served on him on 4.5.1995

in regard to some alleged misconduct committed by

him during the period from 23.12.1990 to

11.12.1990 while he was functioning as Cabinet

Secretary^ the initiation of departmental

proceedings in respect of an event which took

place beyond the period of four years prior to

the date of institution of the proceedings is

barred in view of the provisions contained in

Rule 6 of All India Services (Death-cum-

Retirement Benefits) Rules 1958: that the

sanction accorded for initiation of major

departmental proceedings against the applicant is

defective as no major

penalty can be imposed on him after his

retirement; that as the alle^jfged action of the

applicant has not resulted in any pecuniary loss
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to the State nc' action for withhol^Tng the

pension of the applicant under Rule 6(l)(b)li) of

the All India Services (Death-cum-Retirement

Benefits), Rules 195.8 can be validly initiated
t h 31

against him; in asmuch as the the expression

grave misconduct appearing in Rule 6(1)(b) of the

All India Services (Death-cum-Retirement

Benefits) Rules, 1958 is not defined and as the

provisions enables the Government to initiate

disciplinary proceedings against a retired member

of the service in respect of an event which took

place within four years of the institution

thereto is arbitrary, unlawful and opposed to the

provisions contained in article 14 of the

Constitution, the Rule is liable to be struck

down; that the alleged misconduct of the

applicant being only approving a Cabinet note which

does not amount to any decisio n cannot be

coinsidered as a misconduct much less a grave

misconduct exposing him to disciplinary

proceedings after his retirement; that no act i

could be validly initiated against the applicant

on the basis of any observation made in Justice

Verma Commission Report as the applicant was not

served with a notice by the said Commission as

required under Section 8(B) of the Commission of

Inquiries Act, 1952 and that the initiation of

the disciplinary proceedings against the

applicant by the Government deviating from its
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stand taken in the Action Taken Report placed
before the Houses of Parliament that the
Government did not share the perception of
Justice Verma Commission that there has oeen
failure on the part of the Central Government to
provide effective alternative protection to late

withdrawing SPG cover to
him^was not vitiated by malafides as the same
became necessary for the Government in the wake
of defection in the Congress Party; that the
denial to the applicant of the copies of the
documents required by him for preparation of
written Statement of Defence amounts to denial of
orinciples of natural justice and that for all
these reasons the impugned disciplinary
proceedings are liable to be struck down.

6. The applicant in OA No. 1632/95 Shri Shiromanni
Sharma was the Member of the Indian
Administrative Service belonging to the UP Cadre.
He retired from service on 31.7.1991. He took
over as Home Secretary to the Govt. of India on

29.12.1989 and served as such upto 20.3.1990.
Long after his retirement on 31.7.1991 he was
sereved with the Memorandum No. 106/4/95-avd.T
dated 4.5.1995 according sanction for institution
of major departmental proceedings under Rukle
6(l) (b) )i) of the All India Services (Death-cum-
Retirement Benefits) Rules, 1958 and the
Memorandum with the same number and date
containing a chargesheet and Statement of
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Imputations in regard to certain miscondVc^t . It
was alleged in the Article of Charge after making

reference to certain observations of Government

by Justice Verma Commission in his Report that

Shri Shiromani Sharma while functioning as the

Union Home Secretary from 29.12.1989 to 20.3.1990

committed an act of grave misconduct and

negligence in as much as he failed to give

guidance/directions to the intelligence agencies
to formulate proposals for the security of shri

Rajiv Gandhi which could have totally

matched/synchronised with the actual threat

perceptions especially in the context of the note

sent by the Additional Director, IB to him on

3.1.1990 and the decision taken in the meeting
held under the chairmanship of

Secretary(Security) on 4.1.1990 and that the
aforesaid act of omission and commission
exhibited grave misconduct reflected in Jack of

devotion to duty and thereby contravened the
provisions of Rule 3(1) of the All mdia Services

(Conduct) Rules, 1968. The applicant after
receipt of the Memorandum sent a letter to the

respondent stating that for various reasons

explained therein the sanction accorded for

initiation of the departmental proceedings
against the applicant was illegal and had also
requested for supply of certain documents to

enable him to prepare his Statement of Defence
and to file the same without prejudice to his
other contentions. The respondent directed the
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applicant to o u .
submit his ,

Defence by 11.9.1995 • • '''' ^ of
"mention anything ab and did noting about his request t
documents nor did01a they meet th^.
liaised by him '^°"tontionsoy him regarding the
sanction. ^hethese circumstances th
had filed this e 1 - applicant

® application seekino ^
^"'Pugned memoranda it ^

-"■t has been a i i
application that tha

"O P'^oceedinos

IC ba„aa h, f '
">« Justice Verma r ""^ccoinduot,

Commission Reportrelied on for • . oannot be
initiation of .PPcceedings against him as h 1

the notice under Sectio 8^
oection 8(b) f

Inquiries Act h Commission

:- '• •■■• -....: :r:: "'"•'•■■
-... "• —..

Argun Singh from the Cab'
"-P -"on against the ap i •
iK^ applicant i® „ • .

r  P^ooefore th ^-—da are iiapie to be struch of.
7 ^ The applicant in r.;> »

"  cadre. He „as eie^ter""
Pinector, ^ Postintelligence Bureauhe continued in th •

in this nost ^ ■ i -,
retired on superan ' ^2.12.1990,

nperannuation on 37 , i.applicant was c„ .3.1991, -r^eas served with =
260ll/6/05_jpg ji , '^^"'oi^andum No

dated 17.4 ,199c/  5 proposing to
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and

en

<^y
hold an enquiry against him under RulVs of All

Services (Discipline and Appeal) Rules 1969
read with Rule 6(1)(b) of the All India Servic

(Death-cum-Retirement Benefits) Rules, 1958
was directed to submit within 10 days a writt

Statement of his Defence admitting or denying the
Articles of Charge in his defence. The Statement
of Article of Charges framed against the
applicant read s follows:

Police Service^' bo?ne'' ® "®""her of the IndianPradesh (sYnce r^MredY whil^^Y
Director, Intelligence Burea.r d ■ ^""otion as
30th December, igat to fYs P^^iod
committed an act of or-a December, 1990as he faile"d "dls'oYIrge" Y'r'Ybliiat^^
ensuring failproof security to qh^- D ? "
Shri R.p. Joshi, particularly f
following yital count:

of

i .

the

Shri Rajiy Gandhi was the Prime
Minister of India from 3 "t
198°9 n PecembeY
tlkln tTT"Jcen by him against different

inten^®^ outfits in the country,
vely hiah''^ agencies assessed avery high security threat to hi-^

Minister PrimeMinister inyariably faces a very
high security threat, proximatJ
security to him was provided by a
Special Protection Group (sPG)
under the SPG Act, 1988. The SPG
provides the -^ne bPG
proximate security to » , P°==ihle
VIP in India. ^ ^ threatened

cLYed'tYTe pfiYe
2nd December, 1989
intelligence agencies''had Ysaessed
that he continued to face fhf
highest security threat to Ws

i.e on Yl 9o""hr IB,sent r he caused to besent a note which led to the
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withdrawal of spc
Gandhi without Shr.
security of qn^- ®"suring j-u„

Ins^ threat "hatching
cu ■ •'-nes leavina "-ertain

Gandhi to ®®c"r-ity of
Governments or the n ■ ^tate
Administration territory
lurisdiction he ha whose
PJ^esent. Shri Jo«k to be
Gandhi faced a Jert h"®i
'^^eat and the samJ h degreeof
Remained intact ® fact,
emitted the offi efter he

Prc"io'„ °eecurity by the SPG wh° ^
q  of condue^"''^ followedSecurity Liasion Advance

zone, rostrum'''"^^''^" °f
control to tho ^"d acres-.

^efinitel^ S:^rth''^-failproof apart f ® security
perfectly „ith the ? '"Etching
perception that Shri threatto his life. Some of f^^ed
security steps jA essential
^!^"^^ty Liasion Advance
^terile zone, effe'ctivT^^^'"'®" °f

access control m "monitoring
been ^°"td

incorporation a^en by
guidelines caused t ^raft
y Shri Joshi, without ®"ggested

the amendment of SP? ̂  "resorting to
alternative ae^ur^" "'"ough

provided to Shri p ^over was

thre 7" itteat perception fa a ectual
account of his " I'?®'' ''5' On
coupled with faiW attitude,
serioiusness that Prasp the
warranted, Shri To situation
^i-charge of f^-^-ed in the
Director, inteJ 1 f "^"ties as the

Vital count.^^"^'^^ ®"--au on

Shri R.p■^nri R p T . .
omission Joshi by his

t^e "r;^d?rrrvt'ct 7rf
•-^s (Conduct)

acts c f
grave

to duty
of Rule

Rule ŝ

AGGcieved Oy fne i„,r-
«acipii„,,^ proceedings a ■
tbe applicant has fn . ̂ applicant.

application seehrno



18 0-
to declare Rule 6(l)(b)M) ^ ^ / • . . ^

V  /VDMij/ (11) and (iii) of All

India Rules Services (Deafh r-nm d <- •
vueatn-cum-Retirement

Benefit) Rulec; iqi;d
^  vague, arbitrary andultra vires°^the Article 14 of the Constitution of

India and to quash the impugned Memorandum Mo.
260il/6/95-IPS.Il dated 17.4.1995 along „,rh
artiolea of charge and for a direotion to the

•  respondents to pay him a sum of Rs. 50 lahhs a.s
compensation as exemplary cost. The applicant
^ae alleged in the application that the note
dated 30.1.1990 was prepared on the basis of a
collective exercise and deliberation that the
Withdrawal of SPO cover to Shri Raiiv Oandhiwas
not on the basisof the said note, that it was the
rssultof t"hr5 j_Cabinet decision i."-■tfcision, that the
initiation of the disciplinary proceedings
against the applicant after he retired from
aarvice on the basis of an^vent which took place
beyond the period of four voar-<= e

years from the date of
its initiation is barred in law, that the Rul

services (Oeath-cum-Retirement Benefits) Rules,
la vague, arbitrary and unreasonable: that

the disciplinary proceedings have been initiated
against the applicant not for theror the purpose for
which power was conferred on the To

the Government butfor exteneous and malafide reasons
reasons and thatimpugned proceedings may therefore k

u  cnerefore be quashed.

- e
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8. Shri G.S.Bajpai, the applicant in OA No.

1705/95 coinmenced ^his career as a Member of the

Indi'an Police Service in the year 1954. Subsequently

he resigned from the IPS and joined the R&AW

Services (RAS). On 1.1.1990 he assumed the Office

as Secretary (Security) which post he held upto

7.6.1990. He retired from service on

superannuation on 31.7.1991. He was served with

an order dated 5.5.1995 by which sanction of the

President was accorded under sub-clause (i) of

clause (b) of sub-rule (2) of Rule 9 of the

Central Civil Services (Pension) Rules, 1972 to ,

initiate departmental proceedings against the

applicant as iC had been m'ade to appear that the
\

applicant while serving Secretary (Security) in
>

the Cabinet Secretariat from 1.1.1990 to 7.6.1990
/  ■ .

was at fault in not recommending/continuance of

SPG coyer to Shri Rajiv Gandhi which would have

matched with the actual threat perception even if
«  ̂

it meant 'Smen'dmeht 'ef SPG Act and directing that
\

the said departmental proceedings should be

conducted in accordance with the procedure laid

down in Rule 14 and 15 of the CCS(CCA) Rules,

1965. A Memorandum of the same date and Articles

of Charges; list of witnesses etb-.' were-also

communicated to the applicant. In the Articles

of Charges after making observations-:- to the

Justice Verma Commission it was stated as

follows:
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That_ Shri G.S. Bajpai, RAS, 54
(Retired) during the period he
functioned as Secretary (Security)
from 1.1.1990 to 7.6.1990 presided
over a meeting convened on 4.1.90
at 3.00 PM with officers of the
Minitryof Home Affairs, Prime
Minister's Office, I.B.,Delhi
Police, SPG and R&aw at which
security arrangements for Shri
Rajiv Gandhi former Prime Minister
were discussed. At this meeting,it
was noted that Shri Gandhi
continued to face threat fromSikh
extremists and some other hostile
elements and that the fact that
Shri Gandhi, despite having
demitted the office of the Prime
Minister, continued to face a high
degree of threat, no steps were
initiated by Shri Bajpai for
providing a suitable alternative
cover similar in capability as the
SPG for the proximate security of
Shri Rajiv Gandhi. Instead, the
view was taken in the meeting
chared by Shri Bajpai on 4.1.90
that SPG is statutorily
responsible only for providing
proximate security to the Prime
Minister and Members of his
immediate family and, therefore,
the responsibility of providing
protection to Shri Gandhi should be
vested in the State
Governments/Union Territory
Administration concerned and the
Ministry of Home Affairs should
issue appropriate instructions
keeping in view the very high level
of threat faced by Shri Gandhi.

It is therefore clear that there
was total failure and negligence on
the part of Shri Bajpai, the then
Secretary (Security) is not
identifying a suitable alternative
cover for the proximate security of
Shri Rajiv Gandhi, former Prime
Minister matching withthe actual
threat perception that Shri Gandhi
faced from the various militant
groups.
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4.
Shiri PC rt •

his ®3 3pai bynis aforesaid act
omission and .
exhibited grave
and lack of ^ misconduct
duty to

contravened the
Rule Sfi ) Ci \
the ^"<3 3(2)

fervioes (conduct) RuJe"!

Aggrieved by tho -im°y the impugned orders th
applicant had filed this anni •

application seekino
-o set aside the <aa <- ■
^  _ he sanction issued for
initiating disciplinarv

hin, . P'^oceedings agains.:en. the „e™orandu. ot char.ee tor
''-^aratton that suh-rule (I) ot h ,

^ ̂nle 9 o,tCCS (Pension) Rules, 1972 is
arhh^ endary and ultra vires of Articles 14 -

a direction to th
respondent to pay

the applicant a sum e
"e- 50 lakhs

compensation for the mental
harass agony andherassment or exemplary cost. The ,
in applicanthhe application has n

Pas alleged that
i^espondents denied u-oenied him adeaua^e

to defend as h'his request for supply of
certain

documents

a

of

to

as

e

enable

Contd 22
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he

a

hxn, to poep.re a proper „rUte„ state.e« of
defence Has Peen re.acte. p, ppe„ tpef
^-te^entof I.pptetfons ao „ot oopstff„,e ,
misconduct 3<? it- ,was not „ithl„ the powers of the
-PPHcant to a^end the sPG Sct tp ,
.  _ _ "cc, that the
initiation of di<?o-irhi -

proceedings against
applicant, a retired officer, after a

'  alter a period
four years from the da^o

te on which the alleged
misconduct took place is p

that ta " ""■itation.o provisions of sub-clause (l) of cla
^-^' orciauseBOf aub-rule (2, of Rule g of the ccs iP

Rules 1972 k„ • (Pension)"^^^ng vaque a^e ■ • arbitrary and
nsustainaiDle» that the

a  proceedings are vitiatedby malafide and for all these reas
i-jifcjse reasons theapplicant is entitled to get the relief

.  teiiGf prayedfot. In fact the applicant h
""b bas made almost alle  allegations made by the annl •

1596/95. applicant in OA No.

■  in all these applications the respoondents
17 -Pi, atatements opposing the grant ofefs and refuting the allegations made in the
application.

iO- We have carefully perused th ,
^ perused the pleadings ithese applications and have heard the

oe ou • ^ argumentot Shri Ashok Desai ii^esai, learned sr
appearing for the aonl ' "
1632/95 1596/95,652/95 and 1687/95 and of shri v ,.

hri Vivek Sharma,
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a

of

s

counsel of the

als in OA 1705/95. We ha^eheard the .
arguments of cr.

Chandrasekharan,the 1. '•
General ^^^itlonal SoUetor' appea.ln, along „Uh Shri v s R k -
- -e Peaponaan^a. ^
-'-Unas Have .aa„ ^

Shri A u these applications^nri Ashok Decja-: ^Desai and Shri Vivek qh
only the foil • pOressedy the following grounds:

the proceedings against the appi •
No. 1705/95 have been init "

retirement in ac ti ^
accordance with

cont;,,- ^ Provisiccontained m Rule 9 of

1972 . " (Pension) r„j1972 ana ths provisions
15 ofof the CCS (CCA) D. 1

-^965 and the
Proceeedings against the and"
remaining applicaf m they applications are inifi=+- ^

after the^r-~ ln aooorasnoo „irn Rnia e,!).. oi ina

,  . ® « Of All—es ,pi3oi,,,„, -

P-e aings are .arrea a. li.,.,,„„
9e events constituting the

in all th "isconauct in^  ese cases haa taken place long prior to
perioa of four years from the date of

institution of fhr.Of the proceedings.

IS

ons

es

id

e

la

e

II.
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A

Rules 1958 and sub-rule (l)
^ / or Rule 9 r-,f: j-,

(Pension) Rules 1972 are
vague and therefore i

vires Of Article 14 of rh '
the Constitutionn

as the expression ...rave ■ "

said • defined and fheProv.srons being vulnerable and liable f
mis-interpretat 1 nnn  resulting i„ harassmenl
-tared civil servants even after tbeir ret■
from service. retirement

"f- The action on the part of the
in inii- - ■ 'respondentsinitiating departmental proceedino,
= nrhi ■ edings against theapplicants in

basing ^n theobservations in the Repg.t _ ,
Commission is uns •" IS unsustainable in law i
e  ̂ ^lew of theact that Justice Verma r

'^t.mmission had not given
e applicants any not i 1-0

required under Rule sthe Commission of Inquiries Set.

"■ if the imputations contained in the
Memo of Ph = v-„Charges and in the c;t = i-i-ne Statement of
Imputations of misconduct in all th

these cases aretaken to be factually correct th
^  "iey do not spellany misconduct much less grave miscondut

--anting initiation of departmental proceedings
against the applicants and for th'

tor this reason the
impugned Memoranda of rhnof Charges are liable to be
quashed.

As the Government in its a t- •
Reoorf 1eport placed before the Hon«

Parliamentstated thev dir^ not Share the perception o,

or

of
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Justic© V©t"in;a r* •
^ Commission that there h

failure on the ®on the part of the Central r

its officers t Covernment and
^^turity to la-e

faiiv Gandhi and On .h =

available only to the ' Pt°tection was
the decision t

against t ^ =these applicants at a ]at
totivated by some ulterior mot ■

inofivp 1 r» +.U
th^ ^ wake o-the defection the Congress Party and
^resignation of Shri Ariun q"

Singh, the Minister for
Human Resources for no

development and therefore
IS action amounts to a fra ^

liab, t ''"'i ttuslable to be quashed.

» ».n „„
the other.

^2. Shri v.c. Pande, the anm■
applicant in OA No.1596/95 retired on 22.12.1992 The

The Memorandum of
to him dated 4.5.1995, the

m in the Memorandum

Charges issued

material allegation against hi
of Charges reads thus:

3. "Shri V.C P^^nrir^IAS borne 'on tht r;,d °f the
(since retired) ^ajasthan- the Ca'b[n1 Secr^ts^/"^"-!"^

".iaconduct °aTd"nea?"much as he reoo^f:01.90 aSdrrsrert
Prime Minister hhv- u '^hen
Pande conveyed that'll
"approved" that had
arrangements of ShriDelhi should LllfrT °"tside

®  left to the state
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mention of the very "o
that Shri Gandhi fanad hi
from variion«? m ■ i ' ±. his life
group eniitiical to
fact that there had"
reduction In the threat
even after Shri c Perception
office of Pr?"'''' the02.12.89.°' „o're:;er,"'s"hM°% d°"
acted bevonr? h-io ■ • Pande-3 not 'co^pe e„t'° t"';:"°" ̂
decision. There wa° . ^
°f objectivr I ^
sincerity of nnm andShri PanL „hX'^°dealT P"'
important issue. The""^'"''
Commission harq t Verma

reaaona"s"peu''out i„° thf^^"30.01 90 as tenuLs and th"a°t th'
decision was prompted by Uev
proper perception or hhiii
will than the diff ic^ . •
in the ifficulties statedin the note.

'■ fSt" Jf^omfs^'on K"^ ^^°tesaid
mlscoinduct eflecte^d"
devotion to dut„ d
contravened the ^ thereby3(1) or the °AlT°Vnd'°"
(Conduct) Rules, 1968. Services

33. Shri Shiromanl Sharma, the applicant in o.
No.1632/95 retired from service on 31.7.199,
She order according sacntion to initiate
departmental proceedings against Shri sharma was
issued on 4.5.1995 and the Memorandum of Charoe-
was issued on the same date. .he mateci'al
allegations against Shri sharma in the Article of
Charge reads thus:

th\'°kf Cr on't?" d°fciA on the cadre of n d(Since retir#^<^^ ».u • t u.p,as Union Home Se'cretlrt
period from 2 9 ^hecommitted an * f^t o°f
misconduct and negligence
much ac! u r. ^ .tytfuce m asC7^ " he failed to give

es
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guidance/directions

proposafrfor^the^itc
the Ltu" with
especially in fho P^^^ceptions
note sent of the
Director, IB t„K- Additional4-u ' -1-B to him .on ' 3 1 onthe decisions taken in Vh
held under the chairm^® "Meeting
secretary (Seourityf on'
copy of the minutes of h' u '
sent to him I
Secretariat. Shri She ==hinet

t  aware ofthe very qrave t\"^®
«  Shri Gandhi faced to h5

account of reoorfcs v-« • on
to this effect from
agencies h intelligenceayencies. However, shri qk
chose to remain passive f
best known to him. J^easons

Shri Shiromani Sharma hv k-
aforesaid act of
cc«lselon, exhibited"""
maconduct reflected in lac?"!
devotion to dutv = ^
contravened fho ^ • thereby
3(1) of the AlT°Vd""
(Conduct) Rules, 196^?" Services

Shri R.p; joshi, IPS, applicant jn OA

The Memorandum of Charges as ne
as per sanction

accorded - for ... •^or initiating the
■  "^^Partmentalproceedings against him under Rule 6(l)(b) of a1^

India aervioes (Death-cum-Retirement Benefits."
lules 1958 were issued to him on 17.4.1995
--rial allegations against Shri Coshi i„ th
Article of Charge are that -

The

'  as a Member of the tpq u
in the cadre of UP fsino borne

1 r, ^ iPince reti,-orq\

"He as
in the

while funiiiOTing "aa""n"""'"
Intelligence Bureau d
period 30 12 fto '4. the•12-89 to 12.12.90
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committed an act of
inisconduct in ac. m,, u grave
to discharge his obl^
ensuring failnrcce 'oligation of
Rajiv Gindhu? aecurity to Shrt

Shri G.s. Bajpai, the applicant in o. ,
1705/95 retired from service on 31.7.1991. vtc
memorandum proposing to hold an enguiry aca.nn.
Mm pursuant to the sanction accorded by the

under Rule 9 of the n^  ot the Central

Services (Pension) Rules 1979 cnes, 1972 and the Memcr
V 1 I

a n d u n

: h f'

Baioa

of Charges „as issued to him on 5.5.199S
material allegations against shri
contained in the Article of on

of Charge reads a.c
follows:

2. That Shri c ■
(Retir^ifSl rq • Bajpai, ras, 54
fnn^if the period heunctioned as Secretary (Secur■i^\/lfoom 1.1.1990 to 7.5.iLo ones S
aT'3 °n 90
Minis'trv o'f ■ "'Mtfioers of theuinistry of Home Affairc! Dv-ir^Minister's office, l!"."' L n"Police, SPG and rsaw at which
security arrangements for shri
Raiiv Gandhi,, former Prime Minister
were discussed ai- i-k- "mister■^''Cussed. At this meeting, it
was noted that shri o riu-
continnorq t- c ^nri Gandhicontinued to face threat from Sikh
extremists and some other hostile
se^ri : threat tf h if:m^it^\'^g "^e''^7act"^lLtOandhl, despite having demitted'Ihl
c"tiIued°'to fate Tirgh d"'""'thr^ai- r, lace a high degree of
Sh" Iai^a°i % initiated by
alternatfli Providing a suitblea-i-ternative cover similpAr-
capability as the SPG for the
proximate security of shri Rajiv
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taken in the ^Get'
Shri Balpai on 4 l 90^
is statutorily resnonc,-Ki^
providing Proximatrsecurrtrt''^
Prime Minister m ^ ^
immediate family ;:» ®™tiers of his
the ■responsibility o'f
protection to Shri r ^u •
vested in be
Governments/Union
Administration TerritoryWnistry"^rHo:r^«?:?„"'^, "I
heJpLg in^^viTJ'th'e "^tructionfet threat facea" b'y'^shrToaX

3. It is therefore clear
th" 'p:rf o'f ^i"r"Secretary (Securlty^)^^'
cover^for"the ®"":®hle alternativeShri Rajiv'^fn^a^r"? °t
Minister matohin ' • ^°rmer Prime
threat percent "e'' 'etualfaced ™ ^^tn, =hri Gandhi
groups. various militant

"4- That Shri G 9 d •
aforesaid act 'of his
commission exhibitra^""""
misconduct and lack of ^duty and thereKf, \°l..'^®^°tion toProvisions o7'tle°"3m7i7? '7
3(2) of the Central n \ ^
(Conduct) Rules, 1964 Services

^tom What is stated^bove x« that the ac of
misconduct alleged to hat,^ kbeen committed by eachone Of the four applicants dated more than four

o£ Charges were issuer! = •-issued agains-t the er^r^i ■
,p. , applicants.The counsel of t-ho =. i ■applicant in OA No. 1705/95
argued that in as much

.  ®»-"t constitutin/,the misconduct as alleged in th= „
y  n the Memorandum of

Charge issued to Shri g s n •G.S. Bajpai who retired
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t> :J ipa i

with

on

G

from service on 31 7 iqqi ,JI.7.1991 related to the oer-od
between 1.1.1990 to 7 6 1990

-o-iyyo.; When Shri E

functioned aq c;r^r,as Secretary (security)
particular reference to the

the meeting held
4.1.1990, the proceedings are total! k

totally barred by
limitation in view of the embargo in sub-clause
(1) Of Clause (b) of sub-rule (2) of Rule 9 of
Central Civil Services (Pension) r i

vr-ension) Rules, 19/2

Sub-clause (l) and (:?) iand (2) of clause (b) of sub-rul
(2) of Rule 9 reads as follows:

"(b) The department proceedinqs it-
servant ̂ 'was^'^ir'^^ Governmentbefore birretJre.e^Tor^durL'g^^r
re-employment." ^

"i(h thfs«c"t°L':f'th"p?es?denTr
^11^ Ghall not be in w
any event which took- ®sp®et of
than four years bef„"
institution: and ..

Shri Shares argued that the alleged event „h,o.
tonatituted the misconduct in the case of Shr
G-S.Bajpai having occurred more than four years
P IP- to the date on which this Memorandum „as
issued viz., 4 laqq jduring the period when Shri
Baipai has functioned as Secretary r9

ecary (Security)
I.e. between 1.1.1990 to 7 6 1990 t-u

.0.1990, the power for
according sanction for talcin ^

taking departmental
proceedings against him for the said •

tne said misconduct
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to initiate the proceedings had teoopo

the date on

issued to Shri Bajpai.

barred on the date on which the Memoranda were

•  ̂Hri Ashoh oesal, the learned oonnsel to^
the applicant i„ oA Mos. 1596/95, 1632/95 and
t6e7/95 argued that as the Chargesheet i„ all
these three cases were issued to the

to the respect ive
applicants after their r^i- •their retirement from service
and the events which alleqedlv i- ■

-tiegedly constituted the
misconduct in the=!o cases occurred far beyond ^he
period of four years from the date on h ■

aate on which <-he
«e«ra„da of Charges were issued in „ie„ of the
provisions contained in Rule 6(l)(b) of the ah
India services (Death-cum-Retirement BenefUs.,
Rules 195ft the proceedinas u-rtJxngs are barred by
limitations. For a proper understanding of -his
aisnment it ia nrofitable to extract the
provisions of £>,,i a ^Rule 6 of the All indii, c

inaia ServicG=^

(Oeath-cum-Retirement Benefits, Rules I95e which
IS reproduced as follows:

6. RECOVERY FROM PENSION.- (1)Government reserves to ilt Central
withholding or withdrawino ''^ght ofof .it, whither permanentlv' 0®"
period, and the right of ordf • ^ specified
from pension of the uh i the recovery
pecuniary loss caused to thi% ^ny
Government , i f the neno* Central or a Sfat-^
departmental or judicial ll" ^°Iond i„";guilty of grave misconduct ol d 'h """
pecuniary loss to the Centra] caused
Government .by misconduct or nl , ■ "
his service, inclndinrv ■ "^^ligence, d
employment after retirement!''''''^ ^^endered

State

uring
on re-

^°"td 31 (a
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^ithou/^'coi^LlUng
Commission. Union Publi

Provided further that-

oassed

Service

(b)

(a) such d e Da r 1" mo n 1
^hUe the -«ituted
before hi e? ^ service.^  iiib reLiremon+- _ ^ wne~ner

employment, shall, after th'e . h^s re-the pensioner, be deemed L '^et i rement of
under this sub-rule and shan ^ Pnoceedino
concluded by the authorUv k an^
commenced in the ^ ̂  waspensioner had cont!nu^^ ^ ̂ th:

emplmoyment^- ^ or during ̂
sfislj. nnf"

sanction of the Central^Gov"*'^'^ ! ho^ciiLrai Government;

(ii) shall be in resnech
place not more than ^hich tnok
-"itution Of suoh'pt"oof:aL,^r:nd

- o-et Of

such ~inf^ir''ia1

while the pensFJner^ta'l^' in^^s
before his retirement or whether
employment, shall not be "^e-
of a cause of action ituted in reaper-
which took ° which arose or --

(c)

an event

XPLANSTION. For the purpose of this rule

- -e„ed

from an earlier date, on%ucf datt'^Tnd''""

Se l"„'sUt«e|P°""'"^ deemed tc
(^) In the

C3S© D "F

proceedings, on the 5aro ''^"'"^"^1
^ complaint is made or %" oh"""'
=heet ia submitted t„
criminal court; and °

(•11) in the case of civiT
on the date on wrich^'"t°h?^'^- '
IS presented or, as th P-^aint
an application is made%^^®®
court. ~ made to a civil
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proceeding Uuted^
where a departmenl-s l ""«3er sub-rule (i),
under clause (l) of the^ D°roTi^^"^ ), continued
an officer who has retired on against
of compulsory retirement or the age
be sanctioned by the Go^/or- '^berwise, (he shall
such proceedings), during the"^ which instituted

his retirem<.^^'^^°^ ooimmencingwhich, upon conclusion of IJc^
orders are passed, a proves." final
exceeding the maximum pSnsIon ?
been admissible on the basir o? h
service up to the date of re^ qualifying
was under suspension on the ^e
up to the date immediatell r..! ! • irement,
which he was placed und^ P'^eceding the date nr,
gratuity or c3eath-cum-retiLm??®"®
be paid to him until th. o t ^^all
proceedings and the issue of such
thereon. of final orders

(Provided that where discioline
been instituted against Proceeding has
before his retirement f,om Te"^^"

3e"lc'er,olri„?. 10iuuia Services /'n-.-c. ■ ■. •Rules al ), 1969, for iraposiM Appeal;
specified in clauses (i 1 ° Penalties"IPU; of Ruie^ of 'Ih' '") Of sub:
continuing such proceeding unLthis rule after his retirement f ®"b-rule (l) of
payment of gratuitv service, tgratuity shall not be „ithheldo"'"°""'"''®"""'®the

nt

made

«K>/

under sub-rule^ ) 2 shal/"^h Pension
final retirement benefits against the
pensioner upon conclusion ^he
proceeding, but no recoverv shfn aforesaid
p-vff/;tT /e^st^n^r-thV'^^ i"srih\n^^th;--er Per^ee^^n-- -,-uce^

-  has been held by the Hon-ble Supreme Court
lu K.V. Jankiraman's case th;,t- i-ucase that the institution of
epartmental proceedings against a C" - i

yainst a Civil Servant
commences on the da+-r^date on which the ohargesheet
IS issued to him, it is •s  not disputed by the
learned counsel for fh,=the respondents that the
institution of ^hr^ jdepartmental proceedings
commenced a6niv from the dat-radate on which the
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Memoranda of Charges were served on each of the

applicants . That the misconduct was allegedly

committed oy each of the applicants during the

period which they held the particular-

position and that the said periods were beyond a

period of four years from the date on which the

Memoranda of Charges were issued to each of the

applicants also is not disputed by the learned

counsel for the respondents. The arguments of

Shri Chandrasekhran, the Additional Solicitor

General appearing for the respondents to support

the validity of the institution of the

departmental proceedings against the four

applicants in these cases ajijix after the expiry of

a period of four years from the date on which

they committed the misconduct is that the perioid

of limitation for institution of discipiinary

proceedings is to be reckoned from the date on

which the ̂ ^ent occurred and not from the date on

which the Act or Omission which constituted the

was

misconduct which the . cause of the event was

committed by the Civil Servants.

Referring to the word "Event" mentioned in Rule 6

of the All India Services (Death-cum-Retirement

Benefits) Rules, 1958 and Rule 9 of the COS

(Pension) Rules, 1972 Shri Chandrasekhran,

Additional Solicitor General argued that the

word "Event" in contradistinction to the word

-.CS.-*' • >
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misconduct has been ■purDOSGly used by the

framers of the Rules so as to enable the

Government to institute disciplinary proceedings

against an officer evenafter his retirement, if

as a result of some Act or Omission on his or her

part while in service some event takes place

subsequently. In support of this argument Shri

Chandrasekhran invited our attention to the

meaning of the word "Event" in Black's Law

\  Dictionary Sixth Edition which reads as follows:

Event. The consequence of anything; the issue or

outcome of an action as finally determined: that

in which an action, operation, or series of

operations, terminates. Noteworthy happeninq or

occurrence. Something that happens.

Distinguished from an act in that an act

is the product of the will whereas an event is an
f

occurrence which takes place independent of the

will such as an earthquake or flood.

He has also to the meaning attributed to th wrd

•event<in The Law Lexicon, Reprint Edition 1987

Page - 405 which reads as follows:

Event. The consequence of anything, the issue,

conclusion , and that in which an action,

operation, or series of operations, terminates;

issue, or success that follows doing anything;

equivalent to "result • ; the final success m an

action, the final outcome and end of the

<k'
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litigation; the outcome or the result of a trial

or proceeding of which there may be more than

one,

EVENT, INCIDENT, ACCIDENT, ADVENTURE, OCCURRENCE.

rrhese> terms are expressive of what passes in the

world, which is the sole signification of the

term event, whilst to that of the other terms are

annexed some accessory ideas; an incident is a

personal event; an accidental event which happens

by the way; an adventure is an extraordinary

event; an occurrence an ordinary or domestic

event.

On the basis of the above dictionary meaning to

the word "Event" Shri Chandrasekhran argued that

It IS not the date on which the Act was

committed or the Omission occurred but the date

on which the resultant 'event • occurred for

computing the period of four years., the

purpose of provisions of Rule 6 of the All India

Services (Death-cum-Retirement Benefits) Rules,
1958 and Rule 9 of the CCS (Pension) Rules, 1972,

the event in all these cases for which

departmental proceedings have been initiated
against the applicants either under Rule 6 of the

All India Services (Death-cum-Retirement

Benefits) Rules, 1958 or under Rule 9 of the CCS

(Pension) Rules, 1972 is the unfortunate
assassination of shri Rajiv Gandhi on 21.5.1991
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and not anything done or omitted to be done by
any ot these applicants on any ^ates dnrtng the
period Of their aervices though the event „as a
result thereof':/"Wre'f^o\er"a1:1:Vrding to Shr.
Chandrasebhran as the chargesheet i„ these cases
have been Issued well within the period of four
years counting 21.5.1991 when the eventoccurred,
the proceedings have been initiated well „itHr„
the time prescribed in the rules.

e n i o r

Shri Ashok Desai, the learned .
counsel argued that it would be evident from -he
observationsof their Lordshipa of the Hon.ble
supreme Court in the State of Bihar and others
Vs.t«ohd. Idirs Ansari reported in jt 1995(4) sc
134,^ fhe word "Event" connot'l-f^ gficSlduct in the

the word was 'usfed in Rule 43(b) of the
Bihar Pension Rules. m that case the respondent

the Civil Appeal before the Hon'ble Supreme
Court was awarded a penaltv in =.

penalty m a departmental

proceedings for rpr-ha-in ,,. •misconduct committed by
him during the year 1986-87 hA7 ^

° ts/ by order dated
6.6.1992. The order of penalty having been
Challenged by the respondent before the Hon^ble
High court in cwdc No. 6696/92, the High Court
quashed the order dated 6.6.1992 on the ground
that the prinoiples of natural justice were
violated by the authorities when they passed the
rmpugned order. However, the High Court had given
Jtiw liberty to the State Government to proceed

(Ky
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against the respondent atresh. The respondent
retired on superannuation on 31.1.1993 till „hioh
date no action „as taken by the state Government
for initiating disciplinary action against him
afresh. After his retirement on 17.7.1993 th
respondent was required to submit an explanatton
regarding the irregularities committed by him.
efore the said notice could be^processed^show

notice was issued to the respondent on
27.9.1993 intimating to him that as he had
already retired from service and the period of
charges was prior to fouryears no action could be
taken against him under Rule 43(b) of the Rules
and the state Government had decided to issue
Show cause notice

Uhder Rule 139 of the Rules

70% of his pension could not be reduced. The
appellant State had passed on the basis of that
Show cause notice a final order dated 13.12.1993
under Rule 139 (a) and (b) withholding of 70
cent of the pension payable to the respondent
The respondent had in the mean time already fimd
«"t Petition MO. 8535 of 1993 in the Patna High
court challenging the earlier notice dated

.1993. The Writ Petition was subsequently
amended challenging the order dated 27.9.1993 as
also the order passed on 13.12.1993. The Hiah

oe r
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Court allowed the Writ Pet if ion V*'
nroooQfi • etition quashinq the^eP  ceedings pursuant to the notice dated i 7 3 ,ao,
and 27.9.1993 and also the final od
Court that the appellant StatPP- lant-State approached th-^ Hon'hi^
Supreme Court. Rule 4Vhi ^

Bihar Pension
reads as follows:

Rule 43(b)

to themselves the reserve
Withdrawing a pension or° orwhether permanSnriy^^r f'o7 T
period, and the riaht o? ^ specified
recovery from a pension of ?h

of any pecuniarv ^ ^
Government if the nenc - , f^aused
^departmental or iuSciar^'have been ouilfw ^ P^-oceedings
to have 'cai L -i-onduct

to

in

to

o?.Mc=lt:i "ij.tx.onauct or

Government by miscon^ucT'o7 neqZ ®
during his service inoi^-
rendered on kq ^"^iuding service
retirement: i^e-employment after
Provided that-
(a) such departmental proceedinr,c .r
instituted while the Pnt ' ̂ not
was on duty oithsr servant
during re-eZoyment; retirement or

sanctZ^"ofJi one btate Government^

ihllh foo" DlZe" ""sntbefore the iZ -T"."-
proceedings: and of such

auJSLitrand at^^uch ''"rhthe stat'e mZ'^dZcf ^ =
accordance with the ir_ct and mto proceedings on Zch"" «PPlirable
dismissal from service may be ma''de."

Considering the Rule position, the Hon'ble Supreme-
Court in paragraph 7 of its judgement which "i,
reproduced below held:

"7. A' ' A mere look sf t-v,,.
before the power under Rule^43 shows chat
connection with the alienf,^ ^ exercised in
Government servant, Vt^ZeT'T""" ^ retired
departmental proceedings or Zic : "^t inconcerned Government slrvant is e i Proceedings the
^rsconduct. This is "tfp ^""ty of grave
that such denartmpnf = 1 suoject to che r'p- --
in raspect or"m~duc-t"„T;ch"f„
- -an four years before thf^ ^ Place not more
proceedings. jp 'is theZZe'V"'""

- etore apparent that 0-,
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misconduct, ̂ ai^t'%iTegedVo°"h "tranetld
the year 1986-87. As tht ° taken place" in
1993 was at least six years^ misconduct by
o"t of picture. Even th? was
accepted this legal posititn^°"t®"'' authorities
notice dated 27.9.1993 issued

that no action'can br^tat
'13(b) of the Rules as ^hQ ■ ^^^®n under Rule
been old by more than four charges has
not possible for the author^f equally
earlier notice dated 17 lo igl? '"he'
pursuant to it were nn^rJhJU^'u ^ Proceedings
Writ Petiton 6696 of 1991 ̂  Court in
reserved to the resnnr,,^^ *. liberty
proceedings. The High Court "dL ^"sh
respondent to resume the Lrlfel°a
inquiry pursuant to the n„tt^ 1 departmental
from the stage it got vlt?etf^ 17-10.1987
also, therefore, did not r i* respondent
notice dated 17.10 1987 "i® ®aid
departmental inquiry by the myiated fresh
".9.1993. Consequentlv it <^®'®d
learned Advocate for the ani^eii Ih®the said earlier notice dated 1?" 0.1937!^^^

The word ..Hvenf is used in sub-clause ,ri, „f
proviso (a) to sub-rule (b) of Rule 43
interpretting the above Rule and the proviso,
Hon^bie supreme Court has held in unambi
terms that before the power under Rule 43, b,

mTstndtt'"""^' " connection with the allegede  covernment it must be shown that i„

departmental proceedings or Judicial proceedings
concerned Government servant is found guilty

Of grave misconduct. This is also subject to the
rider that such departmental proceedings should
have been in respect of a misconduct which tonh
Place not more than 4 years before the initiation
01 such proceedings. Shri oesai seehing support
irom the above observation of the Ho„.ble Supreme

he

guou;
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/Court argued that it is m

ic IS meaningless
the word ..Ev.nt" u.ed 1„ 6 of th
Services (Death "(feath-ce.-Retirement Benefits)
"58 and in Rule 9 of th c

the act or o^ias.on „h..-h
-stftutea .ieoonauct and that irrespeot

ot omission constituting
^  • "Misconduct An

All ^ the

Beneft S^^^vices (Death-cum-Ret i rementBenefits) Rules iqcoes, 1958 or under Rule 9 of
(n . > °t the CCS

iteT: 7"^'
to the '' """Act or Omission committed while ^he
pensioner vas ' in • ■

1" service to' ■ ■ ■
*■ M-ni.tiateaepaftmenta'l arf i or.action under . the ss-iti

'  Pi"ovisions
against a retier? oitt - iOivil servant if the date of the
-nt i, „ithi„ four -,ears.of the initiat.on of
the departmental proceedings.
considerable force in this argument. tt is
accordance with the dictate of the public policy
that officials who were found tr, uere round to have been guilty
of grave misconduct durina tho-

•*that provision k service should
is made for ® proceeded against even if th^ •
taking action , ^ Misconduct came

onder these after their retiremen^ '^k . •
rules. ^ etirement, but it is again

•recognising the public noTP P-Lic policy that after
t i ir0in©rit o"P â Government servant he should not

be haunted indefinitely bv fho
y  oy the ^^hosts of hi^^

actions and inactions durina th.
^  service therebydiaturbing. his peace and

tranquilitv in theevening of his life that -"at a of limitation
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four years has been prescribed
'respective rules for in-f ■ ''''

1  lating departmentai
proceedings in ^eqard .®9ard to tho misconduct
committed bv h-;„. ■reckoning from the date on"hich the event constituting the

9  the misconduct
occurred. if the word "Event" em ,

nt employed in RuleAll India Services (Death-cum-Retirement
Its) Rules, 1958 and g

(Pension) Rules, 197? i .= •-^972 IS given a meaning a
attempted to be given by the .y,the Id. Addl.Soii.^atcy.
General t - J- ' .."hen the period of fo„r

rour year=:stipulated in the said provisions would he
-ndered nugatory and a sword of Pemooles would
be hanging over the neckeck of every pensioner
indifinltely which la likely to fall ,t

r  Lo rail at any■noment contigent on happening of a r.
conseguence of his actions or inactions in
forgotton past while he was in k'le was in harness.

according to ne 0, 1 -,could not have been the

fakers when they
prescribe a time limit of four years from the
<aate of the event constituting the misconduct to
the initiation of the departmental proceedings
against a retired civil servant. Moreover, it
'^ot an event hnr =a  misconduct for which a
Oovernment servant or a pensioner can be found
9uiity Of. .he event must be one constit'u^~V,

services (Oeath-cum-Retirement Benefits, Rules,
9 of the CCS(Pension) Rules, 1972 means the act or

a  remote

;he

Th 13
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omission constitutina i-h^
misconduct. Since ir

these four cases the acts or
dccs or omissions

attributed to each of the applicants related i.

- "hioh departmental proceedings under the
"levant rules were initiated against each of
them, we are of the considerable view that the
proceedings cannot be sustain^rs

sustained as they are
barred by limitation.

The arguments of the le;:,r-nrarqLne learned counsel of

the applicants that Rule 6 (l,(b, a), (ii; snc
(m) of the All India Services (Death-cum-
Retirement Benefits) Rules, 1958 of sub-rule =f
Rule 9 of the CCS (Pension) Rules, 1972 are
vague, arbitrary and ultra vires of Article 14
of the Constitution of India does not appeifto us
at all,. There is no definition to the word grave
•misconduct not only in CCS (Pension) Rules and

ndia Services fheath-cum-Retirement
Benefits) Rules, 1958 but also in CCS (Conduct)
Rules and in the AT l Tnr^-; o

also. Services (Conduct)RulesX The gravity of the m,iscoh,«rt is to oe
determined by the competent authority depending
on the nature of the misconduct. further as -g,

impugned provisions in All India Services (Death-cum-
Retirement Benefits) Rules 1958 and CCS (Pension)
Rules, 1972 have been framed the basis of a
public policy that if ah.. misconduct
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committed = . V.^by a pensioner while in <=
wniie in service comes

normal pension . sufficientlv « -fently safe guarding the
i n t © IT © s of" f-1-4

pensioners by prescribing a
of Imitation for initisfi

-i-nitiation of
departmental proceedings.

We do not-

^  - PhP Challenge to the
constitutionality of these Rules.

20. Shri Ashoh pesai argued that as austice Verma

the applicants in these four oases; tOe
departmental proceedinga initiated against them
basing on the observations in the Report of th

^  Commission are unsustainable in law. i„ aupoort
Of this argument Shri Pesai invited our attention
to the ruling on the Madras High Court in g
"anoharan Vs. state of Tamil Madu and another AIR
1981 Madras 147. i„ fbe case of Manoharah basing
on the Report of the Commission wherein it „a.,
observed -

Shrf -ceeding against

Of 2n7 February^^'iTyT i°n
block. -i-y/o in the ninth

Under these circumstances, i
opinion that the

of bea"na'V^ ^ regular policy
at the political detenue
opportunity on "hi"" adm ' P°"^ble

G
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'  P-ceeaing against Sh.i ̂ ^aran-a o.ae.ea. The Co„iasio„ Haa no. .3aoea
notice aa requlrea under Section 8 B of
Coinniission r»-Fsion of Jnquiries Act, 1952 t

On challenge of the departmentaJ
proceedings initiated solely on the basis of the
oaid observations of the Cot,n,ission, the Madras
High court heia that no action couid be taten
purely on the basis of the findings of the
Commission Tn the case on hand though the

observations of Justice Verma were
mentioned mthe chargesheet the departmental proceedings

initiated against the applicants in these cases
is not purely on the basis of the observations
contained in the Report of the Commission but ,s

the basis of certain alleged misconduct.

Therefore the challenae todj-xenge to the proceedings on

this ground has no force.

21. Shri sshok Dssai and Shri Vivek sharma argued
that the allegations contained in the Statement
of imputations in a chargesheet in all these
oases are such that even if they are factually
correct, they would not constitute misconduct
warranting initiation of departmental

proceedings. since according to the provisions
of the SPG Act , the SPC at- i-vn ifaPG at the relevant time was

responsible for the security of the incumbent
Prime Minister and the Members of his family
alone, 6y stating these facts in the Cabinet
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NotG Shri v c d- jV.c. Pande, the applicant in o.A. Mc .
1596/95 cannot be held guilty of a

guilty of any misconduct
and as the amendment of the SPG

ne Act was not the

«=PonsibUity Of the applicants who wete o„lo
buteauctats the imputations oontainea in the
various charges do not spell out

^peii out any specific

misconduct argued the learned counse]
counsel also atpuea that once the Covetnment

'  " "-P-b Placed befotethe Houses of the Parliament has held that
the Observations contained i„ ,o3tice Verma
commission Report alleging failure pt. the part

.  the central Government could not be agreed
upon by them, it is not proper to turn round and
then chargesheet the applicants on the basis of
the observations in the Report of the Commission

^  A reading of various chargesheets concerned i„
these cases would show that there has been
allegations of certain shortcoming on the part of
the applicants. Whether the allegations are true
or not is something which the Tribunal cannot now
be concerned with. it is for i-h^IS tor the disciplinary
authority to take a decision in the matter u
the Inguiry can otherwise be validly held. c„
this context it will be worthwhile to remember
the Observations of the Hon'hio ctne Hon ble Supreme Court m

Union of India and others Vs rirxn. ^rs Vs. Upendra Singh I994
27 ATC 200 -
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disciplinarv framed in apj-inary inquiry thp +->-■; k,, t

"cfa In'terfLethe charges framed (read

cnarges framed are coi-n t -m tx. +-
law. At t-hno 1 coirtitrary to any

authority to go into
o( th^ dlToTor conclusionthe matter^ 00^7 if

I'n? 'tr - ̂ -"-"tio°n't-tj looK into the tmt-h
charges or into
the finr^- correctness ofne findings recorded bv the

authority or theappellate

0

^authorUy aa the case maj
court/tribunal is one°"of ?Lici'a!review, the parameters of which arerepeatedly laid down by''\h^l:

In the light of the above discussions we are of
the considered view that the challenge to th
validity of the proceedings on this ground has
no force at all.

The last argument of the learned counsel
of the applicant was that^the power to initiate
departmental proceedings under Rule 6 of the All
India services (Death-cum-Retirement Benefits,
lules, 1958 and Rule 9 of the CCS (Pension,
Rules, 1972 enables the Government to withhold
the pensioin either i„ toll or in part
permanently or for a specific period or to
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t he

t he

at

ra.:

recover pecuniary loss caused to the Go.
cne Government,

If the pensioner is fonnH
tound guilty m a

^®pertniental or iudioiaijudicial proceedings guilty of
9rave misconduct, this power has to be exercised
bonafide tor the purpose for which the ■rows,
conxerred " on the cseiaeox r, ■Ln© ^cQl©. Sinp© t-h^ r*-Lfice the Government

In its Action Taken Report placed befor
Houses of the Parliament disagreed with
observations of Justice Verma Commission th
there has been failure on the part of the Cent

and Its officers in affording adequate
proximate security to the life of late Shri Raii„

but for which his assassination coujd
have been averted, the action on the part of the
central Government thereafter to deviate from
this stand and to accuse i •accuse the applicants with
dereliction of duties and failure to afford
aufficient protection to late Shri Rajiv Gandhi
according to the learned counsel of the
applicants was not bonafide but was resorted t„
as fraud on power in the wake of the defection in
the congress Party and accusation and counter
accusations between thp ^Lween tne Groups an Congress Party.
"e do not find suffioient force in this argument.
Hven if the Government had in its Action Taken
Report taken the stand that thp kmat the observations
contained in the Report of Justice Verma
commission were not acceptable to them, then it
c^oes not preclude them from changing the view if
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certain new aspects of the case came to ;,gn.
Which prompted them to tahe a different e„
The Applicants have not been able to estab, tsh
that this was not the case and that the decision
to initiate disciplinary proceedings against the
applicants was prompted by any ulterior moti

1  e s

in the result in the light of what
atated in paragraph 17 and 18 supra the tmpuoned
otders initiating disciplinary proceedings
against the applicants in these cases have tc t,e
set aside on the ground of limitation. ihe
prayemfcr declaring that Rule 6(l)(b) (u, (i t .
"d (ill) of All India Service (Death-ct™-
Retirement Benefits) Rules iqcift ^•=/ Inures, iy58 and Rule 9 t)f

ccs (Pension) Rules, 1972 is ultra vires has
be disallowed. The prayer for award ot
compensation to the tune of Hs. 50 lahhs in 'ci., "
cannot be granted in the facts and circumstance.,

applications are therefore
di,^ posed of as below:

O.A.No. 1596/QR

The application is allowed in part and the
order «o. 106/4/95-AVD.I dated 4.5.1995 according
sancti4on for initiation of major departmental
proceedings under Rule 6(l)(b)(i) of the All
India services (Death-cum-Retirement Benefits,
Rules, 1958 and Memorandum No. 106/4/95-avd. I
dated 4.5.1995 along with the Articles of Charge
and the Statement of Imputations

■"^conduct/misbehaviour isaued by the Govt -g
Ministry of Personnel, Public Grievances

e

f-
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3or

and Pension (Department of Pe^T^ i
'-'•L Personnel andTraining,, «e„ Delhi against the applicant ate

set aside as the proceedings have been initiated
against the applicant after his •■LLer nis retirement from
service in resoect n,-Ff  an event which occurred
more than four years prior to it ̂  • • •

Its initiation.
The remaining pravers in ■P ayers m this application are

I  disallowed. There i <3 ^^  ere is no order as to costs.

O.A. No. 1632/95

Th® application in allowed and the
impugned order No.106/4/95-avd.i dated 4.5.199
-cording sanction for institutionof „ai..
departmental proceedings under Rule 6(l,(b)(i, of
the All India Services i'no i-u(tJeath-cum-Ret irement
BGnGfits) RuIp^ n Mules and Memorandum No.: IO6/4/95-

dated 4.5.95 statement of Imputation
miaco^duct/misbehaviour issued by the Govt of
India, Ministry of Personnel, Public Srievanc
and Pension (Department of Personnel . Training, ,

Delhi are quashed £l„di„g that the
proceedings init^a^of^ =.r, ■initiated against the applicant afte
his retirement from service in v-

^ice in respect of
event which took place prior to more than a
period Of four years from the date of its
institution is barred by limitation. There is no
order as to costs.

es

r

an

O.A. No. 1687/QS

The applioationis allowed in part and the
impugned Memorandum Ord('er No. 26011/6/95-1

PS
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II dated 17.4.1995 alongwlth articles of charoe
and/or imputations of misconduct/misbehaviour
issued by the Govt. of India, Ministry of Home
Affairs (Annexure "A-l", is hereby quashed and
set aside on the crround thsf i-i-.

the same is barred
by limitation. Tho v-oo,., •The remaining prayers in the
application Pira J^'^TCcted. There is no order as
to costs.

0-A. No. 17n'S/Q';

application is allowed in part and the
Order No. 8/14/84-DOli dated 5 5 gs

ai-ea 0.0.95 accord.ing

for institution of departmental
proceedings under sub-clause (1) of clause (b) of
sub-rukle (2) of Rule 9 of rrq

CCS (Pension) Rules
1572 and Memorandum No. 8/14/84-do ii q.^ed
5.5.95 along with the Article of Charge and toe
Statement of

Imputation

Misconduct/misbehaviour issued by the Government
India, cabinet Seretariat, Ne„ Delhi against

the applicant is quashed and set aside as rhe
-me is barred by limitation. The other reliefs
prayed for in this application are not granted.
There is no order as to costs. ^

'"N

(K. Muchukumar)
Member (a)

.1 IA

(A.V.Hariflasan)
Vice Chairman (j)
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