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New De lhi: This the 42"2‘ December,1595,

HON'BIE MR. S.R.ADIGE, MEMBER{A)
HON'BIE DR. AJVEDAVALLI, MEMBER(J).

K.L.Kapur, |
Retd. Dy.Chief Engineer,

Northern Rai }wag,
R/O B=-2/94, Safdar]ang Enclave,

New De lhi ecee e .Applicantﬁ
By Advocate Shri R.K.Kamald

Ve rsus

1. Union of India through
Secretary, Railway Board,

Rail Bhawan, Rafi Marg,
Ne w Lie lhi"" l,
2. The General Manager,

Northern Raillway,
Baroda House,

New De lhi -1 seeseess Respondentsd

By Advocat? Shri R .L.Dhawan/

C By Hon'ble Mr, S.R.Adige, Member(A),

: In this application, Shri K,L.Kapur, Retd,
Deputy Chief Enginzer, Northem Railway, has impugned
the order dated 16,11.94 (Annexure~Al) imposing a cut
of LO% in his pension for 3 years. | - .

2. Shortly stated, the applicant while gtllz .

service was proceeded against departmentally vide : ‘,
Memo dated 27,.]_0.89 on three charges (Annexnre-A?.»}viZ#
that whi . L

al while working as Dy.C.E/Con./MNTS during 1986-87h¢
committed gross misconduct in as much as: S
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1) He invited two tenders mn 26.‘5*.’,86 for :
 similar works of Computerisation in Delhi
Area at different stations, “he of the : .

tenders was opened on 12,6.86, Tha rates
received in the tender opened on 12.6,86
(Tender II) ~ere muéh lower thon that ‘
‘opened on 10,6486 (Tender I) but he did
not take this fact into account while
formulating Tender Committee minutes .
on 176,86 and also kept the other tender
committee member Dy,FA & C.A.D/C~1 in
~daik de liberately about such lower rates
recejved in Tepder II resulting thereby
avoidable loss of lakhs of rupees to the
Railway : . | e
i1} During the execution of the work the quantities
€ , of works were incre ased enomously by
‘ ' including several independent works such as
construction of boynd ary wall and temporary
office at HNZM & KRIN, Microwave tower
foundation etcd The original accepted ,
tender value of K.8,36 lakhs was increased
to k493 lakhs at the time of execution |
agréement and fyrther inre ased tegs§15.92 &
lakhs at the campletion stage thus creating

an increase of 74.3% over and above the
agreemental cost, The brovisions of para

| 1268 of Indian Railways Code for the ‘ngi‘giﬂ@éff‘*’fg@l{"

T e Department logo were totally ignored by
, Shri Kapoor while 9etting these additionsl
works executed, | LA |

ii1} Though the works of computerisation %I‘e Grﬁéé‘t :
ond_time bound yet the dates of completion
of Gontract were extended by Shri Kapoor n

Contract, 1571, The original date of oo letion
Was 1849.86 but the works were not completed o

By his above acts of omission and camission the sagd

Phi KoLKapoor had failed to maint,in absolyte

integrity, devotion to duty amd 'acted in aémargnfesr
unbecoming of a Railway Servant thereby cmtr&%ned
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by Rule 1802{(a) IREC Vol.II, 1987 Edition.

'Departmental Inquiries?) in her report dated 28.*2.?91
~ {Aane xure-AS) held Article I of the charge proved

to represent , in response to whic‘z he repr@seateé
on 4. JOJ9L to the Blsc;lpllnary Authority After

“and the Railway Mlnlster on behalf af the .

~much lower rates had been quoted but h@ faifﬁlﬁtdt
, bring this to the notice of tha oth!‘r Memi?‘*r Of

Tender Committee, In re spect of Artlc léﬁs o ané

3{1) (i) , (ii) and (III) of Railway Services

{Conduct) Rule s, 1966,

3. It appears that the applicant was prématggéiy

r-w.ued from service on 13./8/90by the competent '

authorlty in accordance with the powers cenferred

4, The enquiry proceeded even after the appiii: 3?&’* ;,s

premature retirement and the I.{;D.(Ccmmssian@r far

and Articles II and III of the charge as not Prev&éiay
A COopYy of the hgquj_ry repo_-qt was Served on the
app licant vide lstter dated 14891 to enable hi;a

considering the ingquiry report and the appl»ica&t!ﬁﬁ,;tl
representation, and other case records, the '

Dlscn.plmary Authority accepted the L.‘o's fmdiags

President tentatively decided to mspase a cut in the
monthly pension of the applicant for a spec.ifieﬁ i
period, The matter was referred to the Uﬁc for
their adivce who opined in respect of Article I, ﬁzat
while the applicant's malafide intentions were a@‘t
proved beyond reasonable doubt it was prmfﬁd to the
extent that he as Tech.,Member of the Tender

Committee for Tendsr I was "wall aware of aa?athef;{f}‘

tender for similar work in the same }:eriodin W
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they opined that the same were not proved, They

advised imposing @ 10% cut in the pension admissible_i;
to the applicant for 3 yearse Acceptma this advice,

the respondents jssyed the impugne .4 order dated

16.11.94, against which this <A has been fil@d

Se The first grf:vund taken is that the charge Shefse;f?t
is illegal and void becaus® it is vague, and prejagdg%&;g;
the guilt of the applicant and thereby & pias was
cre ated by th® Bisciplmary Aunthority in the mind o-f |
the Inquiry OfficeT. It is contended that io view
of the fact that the ED was the appointee of th@ |
Disciplinary Authority, he was pound to be *qflueni’xefﬁ
by the ‘prejudging of the issues by the Disc iplma}:y,
Authoritye. Support in this conneciion has been seg»;%ﬁ
from M.A., Narayana Sethy Vs. Dive Manager- 11{1;9@@
ATLT 4L,
6. A plain re ading of the charge sheet shows
that it is specific and e xplicit and is not at a.’l.}.
vague . NOT is there any merit in the contention ti‘%g
the chargé sheet prejudged the applicant's guilt a&
pjased the EO'S mind who was the Disciplinary ;
Authority 's ap‘paintee. The letter dated 15, ll,,fj |
wpitten on behalf of the 5.M. (P) Northern B2 ilway,

addressed to the applicant(Annexure-Az},_in our viey

correctly explains the position that t
Authority had to appoint an Enquiry ©
the case and the EO in this parucular casé
ynder the CVC and not the Blscz.plmary Au»hm:ity
and hance there was no bias. Narayana Se'tw

(Su‘pra’) has no relevamce here, becaase in i:ﬁatf 85

the EQ was directly subozdmateﬁ”he mlsclpmarg

Au thority which is not the case here, Henue: this

ground fails.
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7. Ne xt it has been argued that‘t‘h/e app}_icam-!s
representation alleging bias was disposed of at the 7
levzl of the Chief Engin®er an¢ not by the apprgpriate;ﬂ
reviewing authority which violated DPAR's OM. dated .
9,11,92 and thereby vitiated the disciplinary
proceedings. Support in this connectisn has been.
sought from the judgment in Hansu Mondal Vs, UOL %
others-~1991 {2)ATJ 109. In this connection, w2 note

that DPAR's O.M. daté?d 9,11,92 refers to s situation

where an representation is made» by 2 govt, servant

agzinst an Inquiry Officer on_the ground of bias.
Inat (M has no application to the facts of the
present case, and the ruling in Hansu Mondal's case
does not help the applicant either, because as

correctly pointed out by the LD, in paragraph I

of her raport, it was not a representation alleging
bias on the part of the ID., Hence the disposal o

of this representation at the level of the C.E, cannot

pe said to have vitiated the disciplinary proceedings

and this ground also fails ,

8. The next ground taken is that there is no
finding of 'grave misconduct"l either by the ED ar”
by the URSC and hence the imposition of the penal’fy
after the applicaant's reitrement is iliegalff In
O.V.Kapoor Vs, USI 1990 ( 14) ATC 906 the Pon’bie

Supreme Court h;s held that the Presidentis powam a%;

hedged with a condition precedent that 3 fmdm*f shf;u
pe recordad e@ither in the DE or judicial g;raceeéias;
that the petitioner has committed grave misconduct

or negligence in the discharge of his duty while

we ] ¢ vide
in office, In the present case, the president Vi¥®

jimpugrned order da'l:.ed 15,11,94has come to @ dist im.:t

A
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finding that the proven e lement »>f the charge under
Article I is so grave as to warrant a cut in the p“ﬁ‘;l*}ﬁ
normally admiss ible to the applicamt. Th2 impugned arder
" gated 16,1194 forms part of the departmental
proceeding and under the circumstances the requirement
as laid down in D."Vvv.ﬂli(ap';oor's case (Supra) is fully |
met with and this ground also fails.

9. The next ground taken is that it is a case of

no evidence, but a plain reading of the BOrs r’eportg
makes it abundantly clear that this ground has no |
merit and it is not a case where there is no ledunce
in respect of Article I of the charge. This argument
also failsé

10, Next it has been contended that the penalty is

discriminatory as no acltion was taken against the

Finance Member of the Teader Committee, It is well
settled that the pbléa of hostile discrimination

c annot be successfully advanced to defeat tnae purfames
of the lawd Even if the responcdents have ast taken
action against any or all the sther persons mvolved
that docs not diminish the spplicant's own culpability
in the matter.

11. The last ground urged is that there has been
5 denial of the principles of natural justice, It is
clear from the contents >f the inquiry report that the

applicant ‘was given every 12 asonable opportunity of

be ing heard to defend himse 1f, but he of his own
volition did not cooperate with the EO who W3S

¢ onpe lled to proceed exparte Under the circumstances

this ground also lacks meritd
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12, In UOI & others Vs. Upendra Singh-1994{27)

ATC 200, the Hon'ble Supreme Court have held that
the jurisdiction of tﬁe Central Administrative
Tribunal is akin to the jurisdiction of the High Court ‘
under Article 226 of the Constitution and,thereforé‘,'
the principles, norms and the constrairE whicﬁ apply'
to the said jurisdiction, apply equally to the ' .
rribunal. If the OAs were to be filed in the High Court;
it would have been termed properly speaking, as a ' |
writ of prohibition and a writ of prohibition is
issued only when patent lack of jurisdiction is made
out, Their Lordships have quoted with approval the \
decision in H.B.Gandhi, Excise and Taxation é@ffmérucm»
Assessing Authority, Karnal Vs. Gopi Nath & Srons-l‘}??.?
Supp (2) SCC 312, the relevant portions of which ‘

are extracted be low:.
wjudicial review, it is trite, is not directed
against the decision but is confined to the
decision-making process., Judicial revidw cannot
extend to the examination of the correctness or
re asonableness of a decision as a matter of
fact, The purpose of judicial review is to
ensure that the individual receives fair
treatement and not to ensure that the authority
after according fair treatement reaches, on a
matter which it is authorised by law to decide
a conclusion which is correct in the eys of the ?
GCourt. Judicial review is not an appeal from o
a decision but a review of the manner in which
the decision is made. It will be errommeous to
think that the Court sits in judgment not snlg
on the correctnéss of the decision 'aaking '
process but also on the correctness of the
decision itself."

Applying the above touch-stone to the facts of the
nold

present case, it is not possible for us to

that the applicant d3d not receive fair tre ctment ﬁr;th;
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he was denied opportunity to defend himcse 1f
properly, and under the circumstances we find
ourse lves unable to graht the relijefs prayed for

by the applicantd

13. This OA fails and is,thersfore, dismissed,

no costs,t

‘g‘blsxluﬂl>i”“

{ DR,A,\VEDAVALLT ) S.R Anxffz )
MEMBER{ J} ,ﬁ:maER {A),
/ua/
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