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V f ' CENTRAL ADMINISTRATIVE TRIBUNAL \ «

PRINCIPAL BENCH

i -yj, • NEW DELHI .

o'? — T

O.A./T*A. N0.^164_of Decided on : ^

K.L. Kapoor ... Applicant (s )

# « ou • R-K. Kamal( By Shri ^Advocate )

versus

t •

n. n - T. ;; ... Respondent (s)

( By ,Shri R.L- Dhawan Advocate )

CORAM '•

THE HON'BLE SHRI S.R. ADIGE, MEMBER (A)

THE HON'BLE DR. A. VEDAVALLI, MEMBER (J,-

1. To be referred to the Reporter or not ?

2. Whether to be circulated to other Benches

of the Tribunal ? No

Yes.

(Dr. -A.;Vedavalli)
Member (J)

I - .. v...

1 \ ) (S.R. AGi^s),R. '•Adig!
Member (A)
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CENTRAL .CmiNlSTRATIVE TRIBUNAL mLNGIPAL BENCH,
myi DEIHI.

'Q.A.No«L64/^
l^t'

N@w OS Ihii This th0 December, 1995.

ITjN'BIE MR. S.R.ADIGE, i^MBER<A)
Hm'Bie DR. A.VEDAVAill, MEMBER(j).

K.L.Kapur,

Retd, IJy.Chief Engineer,
Northern Railway,
R/'D 8-2/94, Safa arj ang En clave,
New DeIhi

By Aivocate Shri R.K.Kama II
Versus

• App i

1, Union of India through
Secretary, Railway Board,
Rail Bhawan, Rafi Marg,

New De Ihi- i.

2. Th® General.Manager,
Northern Railway,
Baroda House,

New De Ihi —1

By Advocate Shri R . LJJhawanI

judgment

Bv Hon'ble Mr. S.R.Adiae. Member

In this application, Shri K.L.Kapur, Retd.

Deputy Chief Engineer, Northern Railway, has impugned

the order dated 16.11.94 (A-mexure-Al) imposing a cut

of iC^ in his pension for 3 years,

2. Shortly stated, the applicant while still in

service was proceeded against departmentally vide

Memo dated 27.10,39 on three charges (Annexure-A3}

•that diile working as DyX.E/Con./MNT3 during 1^6-87, hi-

committed grc^s misconduct in as much asj

.* I^spondetttsJ.
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i) He invited two tenders m 26,5,86 for
siialiar works of computerisation inUelhi
Area at different stations, of the
tenders v.;as opened on 12,6,86, The rates
received in tte tender opened on 12,6,86
{Tender II) A^re much lowar than that
opened on 10,6,B6 (Tender I) but he did
not take this fact into account while
formulating Tender Committee minutes
on I7i6,m and also kept the other tender
committee member %fFA &C,A.O/C-I in

deliberately about such lower rates
received in Tender II resulting thereby
avoidable loss of lakhs of rupees to the
Railway,!

lij During the execution of the work the quantUies
Of works «ere increased enoiaously by
including several independent works such as
construction of boundary wall and te^poi-ary
Office at HN2M a KRW, Microwave tower
foundation stc^ The original accepted
te«ier value of te.fe.36 lafchs was increased
o&.v^l3 lakhs at the time of execution

ag^ement and further inreased to Rss^is 92
lakhs at the completifv, c+ rs *u ''

''•^on stage thus creatlnnen increase of 74.3si aver and above tte '
eg«eme„tal co»t. The provisions of pT-a

Oe^rtVffr '̂ "gl^oring^partment 1982 were totally ignored by
ohri Kapoor while getting these addiUonei
works executed,

Ind°"2met ""f' c®Puterisetion were urgent
of eontraet"wrrext^dbd^^ 'r'®P^tloo

Contract. 1971. n,e original date of c^pition
-:iete7

By his above ^cts of omission a^ commission the caid
-hri K.t.Kapoor had failed to maintain absolute
^tPgrity. devotion to duty ani acted i„ amanner
unbecoming of a Railway Servant thereby contravened Rule®
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3(1) (i) , (li) to) R<iilvvv.i/ Services
(Conduct) Rules, 1966.

3. It appears that the applicant was prematurely

retired frOm service on 13.9v90by the competent

authority in accordance with the powers conferred
by Rule i802|a) IBSC Vol.II 1937 Hdition.

4. The enquiry proceeded even after the applicant*s

premature retirement and the I.O.(Commissioner for
Departmental Inquiries) in report dated 28,2.'91

CAnnexure-A5) held Article i of the charge proved
and Articles II and III of tl^ cnarge as not proved,^

Acopy of the Snqutry report was served -on the
applicant vide letter dated i4jfe.'9i to enable him
to represent , in response to which he represented

on 4.-9;i91 to the Disciplinary Authority/ After

Cian side ring the inquiry report and thw applicant's

represent at ion> and other case records, the

Disciplinary Authority accepted the E.O's findings

and the Railway Minister on behalf of the

ftesident tentatively decided to impose a cut in the

monthly pension of the applicant for a specified

period. The matter was referred to the UFSC for

tb^ir adivce v#»o opined in respect of Article I, that

while the applicant's raalafide intentions v^re nest
proved beyond reasonable doubt it was pro^/ed to the

extent that he as Tech,Member of the Tender

Committee for Tender I was 11 aware of another

tender for similar work in the same period in which

much rates had been quoted but he failed to

bring this to the notice of the other Member of the

Tender Committee. In respect of Articles II and
A
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. d that the sam© wer© not proved, h y
,0,cut in tnn pension admissibleadvised imposing a . ting this advice,

to the applicant for 3 years. ACc p
•on+s issued the impugnad orna.,the responaents i

16.11.94. against which
first ground taken is that the charge »h-et5. ^ ,t 1, vague, and prejudges

• Uleaal and void bacauce it is vag ,IS Ilisga-L du +Viarebv a bias A^as
- lit of the applican"*^ n - - jthe guiAi' s.+unritv in th© romd Oi
_d bv the Disciplinary Authority 4..created by rn -in view

. It is contended that m vi w
the In^quiry ^

of the fact that the E3 was the aPPomtec th-
. Lthority he was bou«J to be influencedDisciplinary • Disciplinary

^^J lJton has been sough,authority, supper^ on
fro® M.A. Narayana ^®W

A

X +•>>«* chard® sheet shOs^6. Aplain reading of th© charg ^
•fn nd explicit and is no.- .^t 3that it is specific and expii _

in tW contenti'^
KTn-y there any fBerix

iHa^ -at prejudged t. appiUantU gui.
biased the EO-s mind who was the

i +£ia ThA letter datedAuthority 's appoint- . - ^

«,iuen on behalf of the 3.M.<P5 Northern Railway,
addressed to the applicant(Anne =cire.A2.Vln =«r vie.
oo^xectly explains the position that the Oiscipnn,
Authority had to appoint an Enquiry 'Ifficer to g.
the case and the Eil in this particular case worl.
under the CVC and not the DiscipUnary Authority
and hence there was no bias. Narayana Sethy's case
(Supra) has no relevanca here,

the EO was directly subordinatelt.^ Disciplinary
1. +Vse G-r"3 here# vhis

Audiority '̂ hich is no

ground fails.. .
A
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7, Next it has been argyed that"tli applicant's
representation alleging bias was disposed of at the

level of the Chief Engineer and not by the appropriate

iieviewing authority which violated DFAR's 0,M. dated

9.11,92 and thereby vitiated tf^ disciplinary

proceedings. Support in this connection has been

sought from the judgment in Hansu Mortal Vs. UOI S.
others-i99i(2)ATJ 109. In this connection, note

that DPAR's O.M. dated 9.11.92 refers to a situation

vshere an representation is made by a Qovt, ssr^/'ant

against an Inauirv Officer on the. ^round_of_bias^s_

That has no application to the facts of the

present case, and the ruling in Hansu Monday's case
does not help the applicant either, because as

correctly pointed out by the in paragraph I

of her report, it was not a representation alleging

bias on the part of the m Hence the disposal

of this representation at the level of "die C,E. cannot
be said to have vitiated the disciplinary proceedings

and this ground also fails ,

8. The next ground taken is that there is no

finding of 'grave misconduct' either by th® tO or

by the UPaC and hence the imposition of tb '̂ penalty

after the applicant's reitrement is illegal# In

D.V.Kapoor Vs. Ugl 199Q i 14) ATC 906 the Hon'ble
Supreme Court hgS held that th^ President's po^rs are
hedged with a condition precedent that a finding should
be recorded either in the Ifc; or judicial proceedings

that the petitioner has committed grave misconduct

or negligence in the discharge of his duty vhile

t'r^ president vid-in office. In present case,

impugned older dated 15.il.'9«>as come to adistinct
A



finding that the pxhven eiement of the charge under
Article I is so grave as to warrant a cut in the pension
fioitnally admissible to the applicant. The impugned order
dated 16.11^^94 forms part of the departmental
proceeding and under the circumstances the re ju iremerit
as laid down in D.V.Kapoor«s case {Supra) is fully
met with and this ground also fails.

9, The next ground taken is that it is a uase of
no evidence, but a plain reading of the SO»s report
makes it abundantly clear that this ground has no
merit and it is not a case where there is no evidence

in respect of Article I of th© charge. This argument
also fails#

10, Next it has been contended that the penalty is

discriminatory as no action was taken against the

Finance Member of the Tender Ccromittee. It is well

settled that the plea of hostile discrimination

cannot be successfully advanced to defeat the purples

of the law# Even if the respondents have not taken
action against any or all the other persona involved,
that does not diminish the applicant's am culpability
in the matter#

11, The last ground urged is that th®re has been

a denial of the principles of natural justice, It is
clear frcm the contents of the inquiry report that the
applicant 'was given every riasonaBle opportunity

being heard to defend himself, but he of his om
volition did not cooperate with the SO who was

compelled to proceed exparte # Unde r the circumstances

this grourei also lacks meriti'
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^ 12. In UiSiL &others Vs» Upendra Sin^-i994(27)
ATU 200, th® Hon'bl® Suprem® Court have held that
the jurisdiction of the Central Administrative

Tribunal is akin to the jurisdiction of th® High Court

under Article 226 of the Constitution and,there fore,

the principles, nornis and the constrair^ which aprly
to the said jurisdiction, apply equally to the

Tribunal. If tl^ filed in the High Court,

it would have been termed properly speaking, as a

writ of prohibition and a writ of prohibition is
issued only when patent lack of jurisdiction is made

out. Their Lordships have quoted with approval the
t decision in H.B.Gandhi, Excise and Taxation icer-cum-

Assessing Authority, xKarnal Vs. Gopi Nath 8. Sons-1992
Supp (2) see 312, the relevant portions of which
are extracted belowi*

^Judicial review, it is trite, is not directed
against the decision but is confined to tl^
decision-making process. Judicial review cannot
extend to the examination of the correctness or
reasonableness of a decision as a matter of

fact. The purpose of judicial review is to
P ensure that the individual receives fair

treatement and not to ensure that tn® authoiity
after according fair treatement reaches, on a
matter which it is authorised by law to decide
a conclusion v^ich is correct in the eys of t'ne
Court. Judicial review is not an apps^l f^^om
a decision but a review of the manner in which
the decision is mads. It will be erroineous to
think that the Court sits in judgment not only
on the correctness of tl^ decision making
process but also on the correctness of the
decision itself,••

Applying the above touch-stone to the facts of the

present case, it is not possiole for u
^ A'A receive fair tr^ etment or/thai

that the applicant did not rec^iv
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he was denied opportunity to defend himself

properly, and under the circumstances ws find

ourselves unable to grant the reliefs prayed for

by the applicant!

13. This fails and is,thsrefoie, dismissed,

no costs#^

'fj ^yj-cli :
i DR.A.\eDAVALLI ) ( )

r^MBE'RC J) M^mR (A).
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