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CENTRAL AOMINISTRATIVE TRIBUNAL, FRINCIFAL 3ENCH
0A 1450/1955
New Delhi, this 22nd day cf May, 18%6

%

Hon'ble Shri B.K. singh,Member (A
Hon'ble Dr. A.Vedavalli, Member(ﬂ§

J.L. Kaul
56, Anupam Apartments
MB Roaud, New Delhi o Applicant
By Shri J.K. Bali, Advocate
Us.
The Chairman
Railway Board
Rail Bhavan, New Delhi .. Responugent

By Shri P,H.Ramchandani, or.
counsel with Shri P.5.Mehandru, Advocate

OROLR (oral)
Hon'ble Shri B. K. Singh

This OA has been filed challenging the
order dated 22.4.91 (Annexure A=2). It is
admitted that the applicant had filed anciher
OA 1026/93 before the Calcutta Bench of th.
Tribunal against the rejection of his represen-
taticn dated £7.3.92 to grant him the grade
pay of the post of General Manager w.e.f. 2.4.91
the date from which he was holding the_c, rrent

? Caigutta.
duties of the post of GM of Metro Railway/l, The

judgement was pronounced im that UA on 5.1.94,

in which the applicant was asked to make a

~representation to the compete nt authcrity who was
directed to

xey pass a speaking order within 3 months.
The respondent by letter dated 21.6.95
informed the applicant that he is entiticag =0

the grade pay of GM only from 11e0.92 since the

Appomintments Committee of the Cabinet(ALC) approved

his appointment as such F%€h>m1.:.92.
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The order vated 22.4.91 says that "shri J.i. <aui
shouid be transferred to Metro,Railway, Lalcut-a
and detailed to louvk after the current duties of
the post of General Manager, FMetro ~<ailway, unt:i
further orders.,.". Memorandum dated 4.6.97 states
that the applicant relincuished the dutie. i tne
post of Adviser (vigilance), Rly. Boa:d w.e.f.
the AN of Z3.4.91. The order dated 24.4.%9%1 makes
it clear that "S3hri Kaul is detailed to io"h a’tter
current duties of the post of General Manage -, “etro

Railway, Calcutta w.s.f. 24.4.91",

2. The relief claimed by the applicant is regarcing
the grade pay of the post of GM i.e. Rs.7500-8000

weo.fs 25.4.51.

3. On notice, the respondents filed the reciy
contesting the application and grant of the rel ef

prayead focr, Heard the learned counsei fcr th: partise

4. FR 49 states that no acditional pay sha.. ne
admissible to a government s: rvant who is ajyointec
to hold current charge of the cuties of ancth.r to--

or posts. fgovt. of India guidelines alsc meke .t
clear that he will not oe allowed tc graw pay of the
higher post and therefore no aw.ditional remuncrarion
will be payable under FR 49, sub-cliause (V). The
crucial guestion is whether a person while holiing
current duty charge of a post inuependently without
combining it with any other post can claim ¢raae

pay of the higher post., If a perscn is uenieu
higher pay for comoining the current du:ies of

the higher post with his substantive pcst it s

pretty doubtful that he can be allcuwed ths gra.ie pay
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of the higher post if he is askec to function
independently and he rerform only the current
duties of that poste. It is inconceivable that a
person who is askeo to hold curcent cutizs of

the higher post/superior post independently

will be eligible to draw pay of that graue
because under FR 49 he is not eli ib.e 1o Jdrau
the pay scale of the highér post while combin.iny
it with another pcst. The applicant wa:. aLned te
hold current charge of the post till final
arrangement was made. Such an order is genervaily
mace in the exigencies of public servios. This
may be a practice with the Ministry of r3ilwsys
ant Railway Board which is a state unto itself
where a person can be shifted to pold cu:rent
duty charge of a higher pest indepenuentiy. Hy
order dated 22.4.91, the applicant was transferrsd
to Metro Railway and detailed to lock atter tne
current duties of the post of GM. This oroes =8
not unuer challenge befcre this Tribuns:. The
applicant accepted the transfer and ailzc the
arrangement made by the competent autho =ty and
therefore it is presumed that he ac ulesced in such

an arrangement.

Se The learned counsel for the applicant C. t-
the cace of Shri Raj Kumar, which wa:s alsc citéeu
before the DB presided over by the Hon'ole Actin:
Chai rman Shri Ne.VeKrishnan in the juduement 17J4:5.7
ATC 321. It clearly states that 'approvai of tre
ACC to the appointment of ohri Raj Kumar ac LM
or eruivalent post was conveyeo in the 2. &7
date. 23.4.92 by the Secretarifs of ALL. 1t uwas
‘ /
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however, directed tnat, as far as selectiun of
member(Engg.) was concerned, which post wouic fall
vacant on 31.1.97, the selecticn should be made
from cut of the five officers who were sen uu to
Shri Raj Kumar. This direction of the AL, wa8,
obviously, improper and hence, it was taken ug

for reconsideration by the Chairman, da:lwey duaic
by his ietter cated 4.5.92 through the wstt,
Officer who is ex-officic secreta:y to Al..
Finaliy, the ACC by its letter datec 29,1 .Y«
reconsidered this decision and approveo the
appointment of Shri Raj Kumar as Memuer{Enga. )
We€ofe 1.1.93., Thus, it is clear from this
that the ACC revised its decisicn on theg oo 1¢

the recommendations made by the Chalrman, Ralisuay

6. The learned counsel for the appliceni relioeo
on the judgement of 9Smt. F.Grover Vs. ote of
Haryana 1983(2) SLR 734. But here the fac .o

are distinguishable., It is neither actingm -
officiating charge but the crder is maue t = hold
only the current duties of the rost. It ..o tfrue

that this con.ept of holoing current duty onaros
may be elusive as per FR/5@ but it is aum: tteu
that this practice is prevalent in Raiiway 3Zaard.

In other departments/Ministries, central as well

Ticsoon
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as state, a person is allowed to combine tne cut. 2

of higher post with his substantive po t out he
continues to draw the grade pay of the suostantive

post anu no additional remuneration is pavab.v

under FR 49(\,)0 Theref‘ore, the CDﬂCE;’Qt o comoinl o

the duties of two posts is common in all vono o
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departmentS/Ninistries minus the Railways, uwh:ich
is a State unto itself, but in service jurisorunence
and alsc as per the rules of transacticon of pusiness

4

L
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in Government of India, the rracti.e i-
junior officer can be entrusted with current Jutly
charge of higher post till formal appo:ntm-ont s
made to that post and for this no additions. remu-
neration is admissible to him. THe learns o Lounset
for the applicant also referrea tc the judgement

of Gujarat High Court 1989(1) oSLRJ 144 wheie the
appointment was made to a rarticular cust not
regularly but dehors the rules and he w:is ol.owsd
the pay scale of the higher post, Heres tne wor

is 'aprointment! whereas in the case of a;(lfcam:
he was detailed to hold current duties of fhe po.t
of GM. Therefore, the ratio cf this juugement

not applicable to the instant case.

7. As regards the judgement of shri . avi vs.
Chairman, Railway Board, as alreauy stats. anove,

the Tribunal nhas categorically recorde: ¢ tne

basis of the averments mace in the counter rep.y

that the grade pay was not given to ohri raj aumar

as it was pointed out oy the A.C that the. was no
post va ant and therefore he could not De - Tomited
from 23.4.57?. On the recommenaation of the (nalrman,
kailway Board through the Estt. Officer the date

was revised to 1.1.93.
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8. While arquing, Shri Ramchandani, uen:-r
Counsel, distinguished betueen the meaning of
holding current duty charge and apcointment as
made out in case of A.M.Harideo Vse ostals of
flysore 1968~5LR 369, The holuing of cur:ups
duty means that a person has not been regulaily
appointed and has only been asked to recform
the routine functions attached to that pos:,
The curr nt duties, according to him, are ¢ r-
forming of the routine duties of that po:t on
day~to~-day basis. This arrangement is functional
and the current duty charge is for refformanca
of routine duties of the higher post. He doas
not bocome the holder of that post unles he

is regularly appointed to that post,

g. The various other judgem:nts relieg upon by

the ld. counsel for the applicant i.e. 3tate of

West Bengal Vs. Aghore Nath Dey and K.C. Joshi
(supra) relate to Seniority matters. As pes
existing instructions, it shoula o0& rnsurec that

the date of effect of approval of ACC in eacn

case will be prospective unless otherwise sruci-
fically stated in the order of the Commitie-
communicated to the Ministry/Department conce rnea,
In this connection, Shri Ramchandani, learnec senior
Counsel, drew our attention to the OM No. B('58)-tyu/ 84
(ACC) dated 12.12.84 issued by the AC. on the
Subject of date of effegt of appoiﬁtmenfs Witnin

the purview of the ACCy, wherein it has besn

speécifically menticned that "It may be notec tnat
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the ACL do not view with favour appointment s
with retrospective effect, a= per exXrsting
instructicns, It is, however, reiterateq that
it should be ensured that the date of eiivee

of approval of the ACC in any procposal wi. i 5w
prospective only unless othe ruwise srecifically
stated in tne orders of the Committee commun: -
cated to the Ministries/Departments in any
specific case", Admittedly, the ACC has nnt
indicated in its order dated 11.,3.92 tha- +neo
applicant would hold the higher pest with
retrospective effect i.e. 2.4.91. ACC is tne
only ccmpetent authority teo pass any such “rier,
On this point alone, the Tribunaf Can not (.ass
any order for allowing grade pay to the arrlican:
in the pay scale of Rs.7300-8000 w.e.f, an
earlier date, i.e. 2.,4.91., The ACC has finally
atrproved his appcintment Weofe 11.3,92 oniy

and he is entitled to that grade pay from «nat
dat<, This being sc, we are unable tc intaerf- e

with the order Passeu by the competent au h Lty

10. The learned counsel for the applicant

finally r liea on the judgement in case of Lo,

Kang Vs. UOI in OA 9/1988 decidey on 7.1 01000,

In this case, the applicant was not allowec any
increment in the unrevised scale of R8.3000~3570

S0 long as his seniors uere%gtgglnteu to that grage.

n
The responaents have not prouycey any uocumen ta
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evidence to show that the post of Csu in the scale
of Rs.3000-3500 was douwngraded to that in “he fixec
scale of Rs.3000 so long as it is helc by the
applicant. The stand of the respondents wa-. that
he was paid in the scale of 35,3000-3500 which was
subsequently revised to Rs.7300-8000., In this
particular cass, the applicant was performing

all the uuti s of the post of 035 in o0th tne rrew

revised and revised scales and wa- not hol ing

[

current duty charge. He was entitic_  t0 Jraw ray
for performing full duty of that post as wo: nel
by the Tribunal. The facts of that cawe are totaliy
distinguishable from the facis of the rre.on‘ ca ¢
and therefore the ratio of that judgement il

not be applicable to the pre.ent case. The
applicant in the prescnt caci, as sta cu Erlie oy,
was only detailed to hold current duty of tne root
of GMy i.e. he shall ceriorm the statutory

functions of that post,

b
~t
£

11. Thus, taking a symoptic view of the fua-
and circumstances of the present case, we hou.g
that that the aprlication fails and is thnerei - re
dismissed, but without any crder as to c?éﬁﬁ.

AN -

(Or. A.Vedavalli) (3o e Lingh
Member(J) Member (4)
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