CENTRAE#ADMINISTRATIYEﬁIRIBUNAL
Bringipal Bench,New Delhi

ORIGINAL ArrbibAlzres ===

ORIGINAL APPLEICATION N02l443/95

&
DATE OF DECISION: K&. /2, ??
Shri Manoj Kumar Srivastava and Othgpricant.
Shri B.S.Mainee Advocate for
App1icant.'
Versus
Union of India and others
Respondents.
. o e
Shri O.P.Kshtriya. Advocate for
Respondent(s)
CORAM
Hon’ble shri Justice R.G,Vaidyanatha,Vice Chairman
Hon’ble shri  J.L. Negi, Member (A)
(1) To be referred to the Reporter or not? )/t;g
(2) Whether it needs to be circulated to
- , o (V)
_other Benches of the Tribunal?
(3) Library. -~ T*?{/é
/2 il
!
(R.G. Vaidyanatha)
Vice Ghairman
NS
\

NS



e

EENTRAEV§QMINE§TEQIEYE TRFBUNQL‘
RINGIRAL BENGH,NEW_DELHI )

DRIGINAL APPLIQ?TION MOz 1443[95

the 26 day of ODCTOBER 1999
CORAM: Hon'ble Shri Justice R.6.Vaidyanatha, Yice Chairmans.

Hon‘ble Shri J.L.Negi ;Member (A}

P
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l1a Manoj HEumar Grivastava
2. fGyanendra gsingh pusshwah
T Dingsh Eumar

4. Alok Kr. Rathi

5. Arvind Kr.Gupta

= Pramod BEr. VYerma

7 Despak Arya

1= p.F. Bebela

9. Arvind kEhare

1@. Ashok Kr. Agarwal

11. Balvesr Singh

12. Fradeep Bhavana

15. Fam Kr. Gupta

14. Rabéndra Singh Sengar
15. Arun Singh

1&. Sandeep Srivastava. .. Applicants.

By Advocate Shri B.8S.Mailnee.

Vs

Union of India through
Secretary Railway Board,
Mimistry of Railways
fimil Bhawan, Mew Delhil.

The Gensral Manager
Central Railways
Bombay Y.T.

The Chief gdministrative
Nfficer (Consit)

Cerntral Railway,

Pombay VY.T.
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vappointment as Highly Skilled Technical, Mistry at Guwall

a‘Xa

6 S 8

4., The Deputy Chief Engineer(ﬂun5t)
Central Rallway,
Cwalior. _ . . ReEspondents

Eég pdvecate Shri 0.F.Eshatriva.

ORDER

fPer Shri Justice R.G.Vaidyanatha, Vice Chairman ¥

Thiz is an application filed under Section 192 of the
aoministFative Tribunals act  1985. The respondents have filed
reply. We have heard Shri B.S. Mainges counsel for the applicant
and Shri O.F.Kshtriya, counsel for the respondents.

2. The applicants who are 14 in numbesr ware engaged on casual

F o in

i

Central Railway. From the pleadings it ig not clear as to in what

yvear ths applicants were engaged on casual basis. Bub this was

I3

sometime prior to 1.1.1986. It is stated that the applicants are
Diploma holder in Civil Engineering and Dis-charging the duties

ot Inspection of works. PFrior to IV th FPay Commission report the

‘salary for the post of I0W was Rs. 425 - 709 which has now been
revieed as Rs. 1488 - AR as per IV th Fay Commission report.

Earlier the applicants were placed in the pay scale of Rs. 330 -

w4 for  which  the revised pay scale after the IV th Fay

rommission is Rs. 1200 - 2p4m., The IV th Fay Commission repork

has suggested that all +the Supesrvisory staff are to b in one

grade of Rs. 14080 - 2Ea@. The Rail

et

way Board has accepted this
recommendation and issued a notifiction dated 2.1.1987. Though
there were sarlisr two grades in Supervisory cadre, S0M OGrade I

and SOM Grade II, but both are merged into one cadre after the

IV the Fay Commission repori in the grade of Rs. 1400 - 2EOD. HNow

i

e dep

u

Fement  is  suggesting  that the applicants should get

-
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50M Grade 11 in the scale of Rs. 1200 ~2@am. It is stated
there is no such 50M Grade 11 afater IV th FPay Commission. Bince

hodh the Grade I and 1l are merged in one cadre of Rs.l40@ — 2300.
3

The applicant has made number of representation put no  reply 1S

given. The decision of the Seninr Accounts Officer izs that the
applicants should get pay of oM Grade II in the scale of
Be. 1P0B - 2040 is not correct. Therefore the applicants have

approached this Tribunal praying that the decision of  the
Accounts Officer dated 19.35.1988 be guashed and the respondents
be directed to give the scale of Rs. 1400 -~ 2T to  the
applicants from the date IV th Pay Commission raport wWas
implemented by the Government and to make payments and all the
AFrEars.

Fe The defence of the resppndenta igs that the aﬁplication is
not  maintainable and it is barrsd by principles of Hea~{ydicateg
sipce the applicants had already filed Writ Petition in  the

Supreme Court. T+ ig further stated that this Tribunal at Delhi

has no jurisdiction to entert

e

in this case. The applicants have
not applied for regular recruitment as per the directions of the
Suprems Court in ite .order dated Z.5,.1989 in  Writ Fetition

1i968/88 and connected CAasSES. Th

¥

= applicants have alsn filed
N 161/94 and  398/99 at Jabalpur and therstore, the present 0O/
should be stayed till the dispusal nf the OAz. On merits, it is
stated, that the applicants came +tr be engaged as dailly rated
labourer @ the rate of Rs. 18.7% per day. They wers given
monthly rated labour status after completion of 180 days and they
were given the henefit of teanporary status in the grade o f

Re. 12080 — 2040 on completion of 260 days. It is stated that the

¢
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fﬁe applicants were never placed in the scale of B0M Grade Il.
Hence the applicants are not entitled to the grade of Fs. 1400 -
2END . The post of aoM is regular Eupervi;nry cadre post wheareas
the post of the applicants are of Casual labowr. The duties of
oM and  the applicants are entirely different. The applicants
have been given tempdrary status in the scale of Re. 1700 -~ Z840
ang they are not entitled to the grade of Rs. 1400~ 2T00.
gince the applicants are not holders of permanant post of S0M or
I0W they are not entitled to pay scals of e, 1400 — 23Z00. Iﬁ
iz alzo stated that the application is barred by limitation.
4., in the light of the pleadings and the arguments before
us, the points for consideration ares

1. Whether the application is maintainable in  this

Tribunal?

s Whether +the application iz barred by principles

of Res—judicata?
2 Whether the applicants are entitled +to the pay

scale of Rs. 14800 - 2309 and if so from what

date?

4, . Whether the application is parred by limitation?

33
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5 Point No:l

This objiection regarding jurisdiction im  takesn o0 the
ground that the applicants are working at Guwalior, within the
jurisdiction of Jabalpur Bench of the Tribunal, but the case 18
filed in Principal Bench, NMew Delhi.

Oone of the grievance of the applicants is enforcement
nf the circular issued by the Railway Board and since the
Headquarters ot the Railway Bosrd is at New Delhi, the 04 can e
filed at Mew Delhi. Further the Frincipal Bench has opverall
jurisdiction over any matter and anybody can approach Frincipal
Bench, New Deihi, but fhe rules provide for permission of the
Chairman should be taken. The respondents have not raised this
objsction and got the 0A rejected at the admisslion Efage on the
ground of Teritorial Jurisdiction. The DA has been admitted and
now being pending for final hearing for 4 1/2 years and hence at

this stage we do not want to give any merit to the objectio of

3

Terotorial Jurisdiction. Qinre we have heard the 0a on merits,

we are disposing of the 0A on merits.

Ha Eqinﬁ No.2
The learned counsel for the respondents contended that
since the applicants had approached the gupreme Court and had

1

u
H]

o approached the Jabalpur Bench of this Tribunal they cannot

i

approach the Frincipal Bench again and the case 1S harraed by

Principles of Res-judicata. : %1%////£
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7. ps could be . seen from the record, the applics
appruached- the Suprame Court regarding apprehemded rermination.
%éa respondents stated that the applicants’ would be gliven
Dppmrtﬁnity tn apply before the Supremne Court for regular
appaintmant and their Cass would be cDﬁEidereda The guestion of
pay SCale  Was not  the issue in Writ Fetition filed before the
Suprems Cmurt{ The Supreme Court has not given any ppinion  on
that gquestion. Hence +the plea abput Res-judicate has no merib
and is rejected.

| The Jabalpur Bench of this Tribunal hag given sbhme
directinons regarding regularisation. Even there the gquestion of

propeir scale of pay for the applicants was not in issue =nd has

-

ot been decided. Thereforse the plea of Res—~judicata has no
merit. Foint NoZ iz answered in the negative. |
8. Point No.Z:

Now coming to the merits of the case, the applicants were
initially appointed as Highly Skiiled Technical Mistry on casual
basis and afier 540 days they have been cmnférred with temporary
status.  AS provided under  the Rule 205 of  Indian Railway
Establishment Manual Volume II (1990 Edition), the Casual
labourers who were granted temporary status are entitled to  the
same rights and penefits as admissible to temporary Ralilway

Servants. 1L is not in dispute that femporary employees are

entitled to - pay arale of the grade in which they are appointed.

Therefore though the applicants wers originally appointed Aas
daily rated casual labourers, after acqguiring the
status,they are entitled to pay in the scale in which

appointed.
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1 'L‘! . .
A in fact in this case the question 1s as ton which scale of

pay the applicants are entitled and there 15 no dispute that the
applicants are entitled to scale of pay. In fact the applicants
after acguiring temporary status have been given. pay scale of
Re. 1700 -2040 as admitted in the written statement, but the
applicants want pay secale of Rs.l400 -2300. Hence there is no
dispute that casual labouwr acquiring temporary status is sntitled

tm regular pay scale but the dispute is onlyabout the particular

]

cale of pay.

g

The applicant’s case is that though they were appointed
as Highly Skilled Technical Mistry they have been working as
éithe? inspector of Works or as S0Ms, but in  the reply the
respondents asserted ©that the applicants wers nevar appmin#ed
aEIIDNs or S0OMs and therefore they are not entitled to pay scale
of I0Ws or S0Ms. Both sides have filed number nof documents in
support of their contentions.

The Senior Accounts Officer, Cen£ra1 Railway in his letter dated
19.2.1988, which is at page 3B of the paper hook, says that there
are two grades of 50M I and Il and that the applicants should be
placaed in S0M grade II; in the original pay scale of Rs. Z30
~5460 which is equivalent to Rs. 1200 -~ 2040 after the IV th Fay
Commission report. According to the applicants thougﬁ therse ware
two grades S0M I and 11 prior to IV the Fay Commission Report but

now Fay Commission has given only one grade of Rs. 1480 - 2200

and hence the opinion or direction of Senior Gocounts OFficer is

rot according to Rules. It may also be noted that one
A.V. Bhagwat was also appointed as HST and he has heen
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niven higher arade of Rs. 1a0n 2040 as menticned in one
letters of the departmant dated 22.12.1989 which iz at page =1
AF the paper book.

\

1R Then we have very crucial and conclusive document  which

supports  the rase of the applicants for engagement in  the

particular post and arale of pay.s The document 18 at Exhibit A 2 -

attached to applicant’s rejoinder dated a7 4,199, The document
iz at page 110 of the paper book. 1+ im a letter written by
Dy.Chiet Engineer tn the Headguarters office.
The lstier Says that 8 HETHMs ware recruited on daily
wanes for six months. Then it mentions as followss
"Theee HETHMs are carrying out duties of 10W Grade i1l
Fm. 425 700 (RS) /1406 —-23500 (QPE)”

This clearly shows that HETM s/10W grade 111 are in the pay scal

i

~

nt Re. 425 - 700 revissd pay seale of Es. 1408 - 2300 .
We have already sS2ED that poinion of the Accounts Dfficer
is, there are two grades of 5OM  namely Grade 1 and 1I  and

nt should be pla:ed'in the lowsr grade od 1206 2048, The

i}
u
3

 nd
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w

iearned counsel for the applicants contendsd that after v th FPay
Commission Report there is ong grade of ooM in the pay scale of
Rs. 1E20 - 20482 and therefore the suggession  of Ath@ ACCOUnTS
Nfficer that the applicants should be given S0 grade II has no
Pasiﬁ, |

Thern we have the Railway Board’'s circular dated 2.1.1987
which states that Supervisory Mistry placed in Horkshops.

Froduction Units and open line Establishment should be placed in

the grade of Fe. l4a0n - 2300.

/
‘ | 5 LV////M
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oL in view of the apove reasoning, WE hold  that the
\'I
aéélicants are entitled to pay geale of Rs. L4@p  -2I0B from

1.1.1986 when IV th Fay Commission Repurﬁ waz accepted by the
Bovernment of India. Point Mok answered acecordingly.
il. Point No.4-.

The applicants are claiming the benef;t of pay scale and
arrears from 1.1.1986, but the DA was filed @ years later in
199%, The learnsd counsel for the applicants contended that this

iz a2 continuing Cause of

ha

ction and rtherefore  there is nNo

j11]

1imitation and =ven otherwize the applicants have filed M.FP. for
condonation of qglayu

The only reason  given for condonation of delay iz that
the applicants were sending repeated representatlions.

gending repeated representation will nut'izizé timitation
as observed by ths Suprame Court in a recent judgement reported
in 1994 SCC L&B 205 (Administration of Union Teritory of Daman
and Diu V/s R.HB. Yaland)

The Supreme Court in M.R.Gupta’s case,l??ﬁ aCC (L&S) 1273,‘
has held that fixation of proper  pay is continuing cause of
action. Even though the Suprems fourt has  held that this is
continuing cause of action, as far as arrears are concerned the
guestion of limitation gets attracted.

' Hence in the above circumstances we hold though  the
applicants are entitled +to the benefit of revised pay scale of
Fg. 1400 -~ 2508 from 1.1.1986, we grant rhe benefit notionaly

from 1.1.1986. Howsver the applicants are ertitled to actual

monetary benefit only from the date of filing the application.
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The OfA was filed on 58u7,1?95 and  therefore  We grant
‘ﬁgmnetary penefils only from 1.8.1995. We alsol take
consideration rhe burden on the exchecker i mongtary

are grtanted parlier. In the facts and circumstances of

actual

imho

bensefits

we grant actual monatary benefite only from 1.8.1993 i1l today

and on wWards. We may slso take judicial notice - that Y

th Fay

Commission report has been accephed by the Government during the

pendeancy of the DA with effect from 1.1.19%6. Therefore the

applicants are alsp entitled to corresponding penefits under the

Y oth Fay Dommission Report also.

12- Iﬁ the result the OA i3 allowed as follows:
1 The applicants are sentitled to potional

henefit

of Fiwation of pay in the scale of Rs. 1400 ~2308

2. The applicants are granted actual

penefits including the arirears only from 1.8.1999

i1l today and oREards.

3. The respondents are directed to comply with
this order within a period of four months from
the date of receipt of copy of this order.

4., in the circumstances nd the case there will be no

mrder as to coshs.

(J.L.NEGI) (R 6. VATDYANATHA)
_WEMEEH(H) VICE CHAIRMAM
NE



