CENTRAL ADMINISTRATIVE TRIBUNAL
' .PRINCIPAL BENCH
- NEW DELHI

New Delhi, this the 73/§-day of Augusty—1995,
“./(DA No, 150 of 1995,
2,

» OA No, 2313 of 1994,
‘ 3, 0A No,379 of 1995,
4, OA No, 2392 of 1994,
5. OA No, 2447 of 1994,
6. OA No,2393 of 1994,
7. OA No, 2448 of 1994,
HON'BLE MR J,F,SHARMA, MEMBER(J)
HON'BLE MR B, K, SINGH, MMBER(R)
O, NoMo, 150 of 1995
1. Parmanu Vidyut Karamchari Unier,
through its Executive Member,
Shri Jagdish Chandra Gupta,
c. IQTQU.Union foice, phase—ll,
P,0,Rauvatbahat a, Distt, Chitteraah,
Rajast han,
2. - Shri Jsglish Chandra Gupta,
: s/0 _.ari Piarey Lal Gupta,
A" C, i.T U, Urion OPFfice, Phase=il,

P.G,Peuatbhata, Distt,Chit torgark,

Rajasthan. e ces * ﬁp.Dlicaﬂt €

( threwgt M Ashok Aggarwal, Advocate D,

vs,

\

1. Union of Indiu,
through its Secretary,
Department of Atomic Energy,

Anu shakt i Bhawan, C, S, M.Marg,
Bombay,

2. Nuclear Pouer Corporation of India Ltd,
through its Dy.Ceneral Manager(P & IR),
Rajssthan Atomic Power Staticn,
P,G,Amuchgkti Distt, Chittorgern,

Rajast han,

3, Muclear Power Corporation of Indis Lid.,
through its Senior Manager (P & IR),
| Rajasthan Atomic Power %rojacts 3 to B
P.G. Anushakti Dist t,Chit torgarh,
RﬂjaSthaﬂ. XEEX X R::mnde”ts.

( through Mr v, S,R.Krishna, Advogate).
0. A, No, 2313 of 1994

L4
WREr an Sn o Ot g T Eme gy OV e S G g e O

1. Anushbkti @rfricer’s Association Rajasth
. . ! N - ) ‘n
;hroul;h» its Joint Secrstaty Sh, 8,8, 3hatmagar,’
/0 Type~11; 11-C, Anukiran Coloty, ' ’
R Bs:aah; gagar, Dist/t. Chitorgarh,
¢ .G.,R, Jansari, S/0 late 'Sh.Tuls:; Dasi{s Scient 1*1
Officery SeientistetCl, ~H2/56, P.o.Yikean narn
Distt,Chit torgarh, 7H2/S8s PeD.ikEan Nonars



10,

12,

2,
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1.

3.
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Anushakti Supervisor A_sociatio
Secretary, Shri J«K, Sevda S/0 Sh,Dsvi Lalji,
R/0 T-III, 13 J, Anukiran Colony, Bhabhanajar,
Distt, Chit torgarh,

shri R,C,Purohit S/0 Sh,N.L.Purphit, Scientific
Assistant *A', R/D T-1II, 19G,Anukiran, Bhahhanagar,
Dist t, Chit torgarh,

Bhartiya Mazdoor Sangh, through Authorised Member,
Sh,R, P, Chakarpal R/0 T~ 11,27 B, Anukiran Colony,
Bhabhanagar, Distt, Chit torqarh,

Shri Madho Singh, T/E, Site Development, ?/0 T.11,27 4,
Anukiran, Bhabhanagar, Distt,Chittorbarh,

Rajasthan Anushakti Pariyojna, Karamchari Sangh through

ite Secretary Shri Mukesh Lalwani R/0 T.II, 35.0,Anubkiran

Bhabhan r, Distt, Chit torgarh,
abhanagar, orga R He 1_B

Shri Bachoo Singh, Helper-8,/260, Anuchhaya Colony,
Bhabhanagar, Distt,Chittorgarh,

Anushakti Officers Asscn,RAPP 3 to B, throunh its
President, Shri S, M Mangal, H/7/7 Vikran Najar, Distt,
Chit torgarh,

Shri M,P,Saxena S/D Sh, J.P, Saxena R/0 T.1V, 94,
Anukiran Colony, Bhabha Nagar, Distt,Chittornarh,

Anushakti Supervisors Association RAPP 71 to 8,
through its President Shri S,lL.Kashyap R/0 T.Il1/3,
ESF, Post Bhabha Nagar, Distt,Chittorgarh,

Shri Kel oD, Mathur S/0 Late Sh,Dau Dayal! 3ii Mathur,
SA/E, QS& T, R/0 T-IV~20-B, Anukiran, Bhabha Nagar,
Distt, Chittorgarh, eeee Apnlicants,

( through Shri R, K, Kanal, Advocatse,
vs,
Union of India through Secretary, Deptt,
of Atomic Energy(DAE), Anushakti Bhavan,
CSM Marg, Bombay,

Nuclear Pouer Corporation of India L*+d,
through Shri S, K.Sharma, Senior ManaqerzP&IR),
Rajasthan Atomic Power Project 3 to 8)

esse. Rospondent s,
hrough M M, Chander shekharan ASG with Shri YSR Krishana®
DA No,379 of 1995

Tamil Nadu Atomic Poyer Emplovees

Union, Represented by General Secratary,
Madras Atomic Power Statinn, Kal pakham,
Chengal M G,R,Distt, Tanil Nadu,

Madras Atomic Pouer Staff renresentad hy
its Proesident, Madras atomic Poyer Station
Kalpakham,Tamil Nadu,

MAPS Diploma Engineers' Associatinn,
represented by its Secretary Kalpakham
Tamil Nadu, '

K. Day alan, emoloyed ss Tradesman'E!',
R/0 58, 1B8th Avenue, DAE, To-nship,Kal-akham,
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Se V, Janak ir gman,
&mployed as SAE, MAPP,
R/0 No,29, Bth Street,
DAE Touwnship, Kalpakham,

6. M.Ganesan, emplnyed as S0/ sC
R/GS, 6th Street,
DAE Tounship, Kalpakham, ees Apnlicants,

( through  Counsel s "rs Ramamurthy, Advocates)
vs,
1. Govt, of India, rep, by

t he Dir actor, Department of
Atomic Energy, Bombay,

2, Nuclear Power Corporation(Gover nment
of India Enterprises) represent ed
by its Managing Oir ector, Centrzl.l,
16th Floor, World Trade Centre,
Guffee Parade, Bombay ........ Respondents,

( throughs M M, Chander shekharan, ASS with Mr YR Krishn
Advocate),

0A_No, 1337 of 1994 {04 _No,2392/94_(P8)

1. Narora Atomic Power Officers Association
throgh its Secretary Shri C. D.Rajpoot,
Narora Atomic Poyer Statio, P.GC, NAPS
Tounship Narorga Distt, Bul andshahar,

2, Shri C,D.Rajpoot, R/D C.29/4, NAPS
Township, Narora, Distt, Bul andshahar,
Presently posted as Scientific Officer,
S.E.on deputation in NPCIL at Naror g,

¢ ®e Aﬂplic‘ant 5.

( through Cbungel Mr C.L. Narsimahan, Advocata),

versus
1. Union of India through Secr et ary
Ministry of Science and Techonology
New Delhi,
2, Secretary Department of Atomic Energy,

c/0 Anushaktibhavan,
Csm ﬂarg, Bo'llbay.

3. Managing Director, MNyclear Power Corporation
of India Ltd,, 16th Floor, Centre 1, World
Trade Centre, Cuffee Par ade, Bombay,

4, Chief Superintendent, Narora Atomic Poyer
Station P,C, NAPS Towunship Naror g, Distt,
Bullandshghar, ee...Rospdts,

( through Mr m, Chander sekharan yith mr VSR Krishng )

B
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0A No, 1384 of 1994 (DA No,2393 (pB)

1. Narora Atomic Power Project Super visor s'
Association, through its Secretary Sri
v, N,Rajpoot Nsrora Atomic Pouer Station
Post Office NAPS Tounship Narora,
Dist t,Bullandshahar,

2, Shri V.R,Rajpoot R/0 B 20/S NAPP Tounship
Narora District Bul andshahr,
posted as Scientific Assistant SA 'C!
on deputation in NPCIL at Narora Distt,
Bullandshahar,

3, Narora Parmanu Vidyut Pariyojana Kar amchar i
Union through its Secrestary Sri Jagbir Simgh,
Naror a Atomic Pouwer Station Post Office
NAPS Tounship Narora Distt,Bullandshahar,

4, Sri Jagbir Singh S/0 Shri Ratan Singh, aged
about 29 years R/O Qtr MNo,B,R,2/3 NAPS
Township distt,Bull andshahar,

presently posted as Tradesman'C' on deputation
in NPCIL at Narora distt, Blandshahar,

.ee Applicants
( through Mr G.t,.Narsimah, Advocate),

vs,

( same respondents as in OA No, 1337 of 1994
on pre=page)

OA No, 2447 of 1994

1., The Kakarapar Anumathak Karamchari Sangathan,
representing by Pregident Shri Y, V, Mane,
Kak ar apar Atomic Power Project,

P.C,Anu Mala (Via) Wara, Sura Distt,

2, Shri R,Bala Subramaniyam
Secretary and affected party
The Kakar apar Anunathak Karamchari Sangathan,
Kak gr apar Atomic Power Project,
P,C,Anu Mala(Via) Vyara, Distt,Surat,
(same Respdts,as in OA 2447/94)

esee Applicants,
(through Mr C,L.Narsiman, Advocats),

1.The Kgkarapar Anunathak Officers Asscn,
represanted by Vice President Sh,P.Madhevan,
Khar apar Atomic Power Project P,GC.Anumala(Via)
VWara, Distt, Surat,

2, Shri B, S, Chauhan,
Secret ary and affected party
Kakarapar Anumathak Dfficers Asscnhn,
Kakar apar Atcmic Pouwer Project,
P,0. Anumala,{Via)Byara Distt, Surat,

( through Mro, C,.L.Narsimah, Advocats).

1, Union of In@frough
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the Secretary, Deptt. of Atowic
Energy, CsSM Marg, Bombay,

2, Nuclear Pouer Corporation of Indias Ltd,,

(NPCIL) represented by their

Managing Director(Govt., of Indis Enterprise)
Kakar apar Atomic Power Project,

P.0,Anu Malg,
(vig) Wara, Distt, Surat, «.. Respondents,

(in 0Re 2447 & 2448/94)

(through Mr M, Chander sekharan,ASG it h
Mr VSR Krishna, Advocat e)

L]

ORDER
( delivered by Hon'ble Mr B.K, Singh, Member (A)

The facts and legal issues fnvolved
in OAs No, 150 of 1995 gand @313,1397, 1337, 1384, 2447 and
2448 of 1994 are common and gs such these are
interconnected matters both fromfactual and legal
angles and are being dealt uwith together,

In all these D,As the same O.Ms Jdat ed
26,5, 1994 and 15,7, 1994 have been impugned,
0.M dated 26,5, 1994 deals with the options
available for absorption and 0, M, dat ed 15.7, 1994
deals with the terms and condit ions of service
of the employses and al so the settlement of

pensionasry benefits etc,

In 0,A, Mo, 2313 of 1994, the reliefs
claimed are to restrain the NPCIL from asking the
deputationists to exsrcise their optione vide Memo,
dat ed 26.5,1994(ANNtA-~1) on the terms and conditions
specified vide Annexure A-2,

In 0,As No, 2392 and 2393 of 1994, the
reliefs claimed are to quash the offer of absorption

dated 15,7,1994 and also to cuash the 0,M,.dated

@/,.

26,5, 1994,
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In 0O, As No,2447 and 2448 of 1994 gpplicants have
challenged the same orders dated 26,5,1994 and 15,7, 1994,
It has been prayed in both these 0, As that the
offer of aption dated 26.5,1994 with letter dated
15, 7. 1994 be quashed being arbitrary, diecriminatory
and violative of Articles 14,16 and 77 of the
Constitution and also to hold that Respondent Mo, 2
has no pouwer, authority or competence to issue
such orderse. It has further been prayed that after

quashing and setting aside the impugned orders

dated 26,5,1994 and 15,7,1994 the petitioners he
granted consequential benefits by direct ing the
respondents to pay all the benefits available to

the Central Government employses including the
additional facilities if any, granted by

respondent No,2 and also to sllow them the arrears of
deput ation allowance stc, and paymants be made

to them @ 12€ per annum from 4,9,1987 to all the

officers and the employess whc have not exercised
the option and as a consecusnce to declare the
impugned orders as illegal, arbitrary stc, and
the errangemant with respondent Mo, 2 should not
be disturbed by respondent No,1 and lastly to

restrain them from asking option etc,

In 0,A.No.379 of 1995, the applicants
have challenged the orders dated 26,5,1994 and
15.7.1995 and have sought the relief of holding
the two aforesaid memor anda issued by resnondent
No,1 as illegal and onconstitutional and to allow
them all the benefits and allowances as deputationiste
v.e,f,4,9,1987 33? to grant them parity with those

‘o a

who have opted /that the optees and deputationists

should be treated on par in regard to pay and perks

and that the GovernmeGE—jjzi?Yees and the Corporation
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employ ees should have the 8ame perks and previlgnas

and the question of their absorption should be defsrred
till the implementation of the Sth Central Pay

Commission's r ecommendat ions,

In0OA No,150 of 1995 it has been prayed
that the offer of absorption dated 15.7.1994 and
the 0.M, dat ed 26,5, 1994 be Quashed, being illeqal,
unfair, unjust and in violation of the const itytiong}
provisions, It has élso bean prayed that the
respondents may be directed to stop the policy
of discrimingtion in Case of the deputationists and
pay them the deput ation allowance for the period of
their deput ation, with arrears since 4th Seotemb er, 1987,

Shri R, K. Kamal argued on behalf of the
cf

applicant s/ Anushakt i Officers Association & anot har

in 0,A. No, 2313 of 1994, The main grounds t ak an

by the learned counsel for the applicants in this 0. A,
was that the manner in yhich the aptions have been
called for is nothing but a case of comoelling and
coercing the deput ationists to sgek absorptinn in

the Corporation, The deput ationists are not being
pald any deputation allovance and are being threat aned
to be kept on indefinitsg deput ation, {f they do net
opt for the service in the Corporation, R vas

Purt her argued that t he respondent c have also held

out the thragt that they will be depr ived of the

perks and prﬁvilages available to the Corporation employees
if they decide not to opt for the terms and conditions

of service framed for the Corporation employeas, The

learned counssl argued that the attitudd of the
respondents is wholly ureasonable and unfair, The

whole attempt is to force the employeas to opt for

the service of the Corpor]Ziij’/iid this actign is
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violative of Articles 14 and 16 of\ th Constitutinn,
The Gover nment is expected to be g model employer
and its attituyde is aluays expected to be fair and
reasonable , These were the points raised by the
learned counssl before Proceeding abroad and on
return he further argued the matter and st ated that
the question of exercising option should bhe deferr ed
to a later date sg that those employ ess, who are
not eligible to get pension and gratuity amoynt having
put in less than 10 years of service become eligible
for the same, Me highlighted the terms and condit iona
enclosed with the Porm of opt ion and stated that thess
terms and conditions @re not reasonable and gs such
if accepted this will put the government seryantse
to a great iisadvant age, Me wart ed the matter to
be deferred till the Tecommendations of the §th

and implement ¢4

Pay Commission are received /giving the benefits

to the employeas of the Nuclear Pouer Board,

0.As No,2447 and 2448 of 1994 vere alsg

srgued by Shri CoLNarsiman gng the arquments were similar

to the arguments advanced in 0.A, No, 350 of 1994,

0.A. No,379/95 yas argued by Mg Ramamurt hy,
She arg.ed that the impugned memor anda issued by
the respondents are illegal, unconstitutiong) since
they propose to deprive the applicants of their st atuse
and also posts gnd the emoluments pPayable to the
corporation employees after 16,9, 1994 and as sych
it violates the fundament a} rights under Articles
14 and 16 of the Constituion,

It has been decided to keep the applicant s
on indefinite deput ation if they do mot exercise
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the option, She argued that t are entitl ed
to get deputation right from Septemberd,b 1987,

It was vehementaly arqued by her that
if the Corporation distinguishes betuean the
government servants and the Corporation smployees
in regard to pay and perks it will be violating
the principles of equal pay for equal work which wouwld

be against all cannons of justice, She st ated

that respondent No,1 has decided to modify the
terms contained in the memorandum dat ed 4.9, 1987 and
to withdraw all the existing benefits of the
deputat ionists thus causing economic hardship to
them and indirectly compelling them to oot for
the services of the Corporation, She also
argued that there is no logic in Pixing the cut off
date as 16,9,1994 for exercising option, The
entire motive behind the imiugned memoranda is
coercive and not giving proper opportunity to the
associetion and its members to exercise ontion
freely and voluntarily, She vehsmently argued that
the action of the respondents is malafide
adunconstitutional, She also ardgued that the
terms and conditions of service enclosed

with the form of option are also unreasonable
and unfair and thus violative of Article 14 of the

Constitution,

She further argued that the impugned
memoranda are illegal inasmuch as
it would meant - - that on absorption the
employees will not be paid their service or retirement
gratuity and therefore it is contrary to Rules 49 and

S50 of the CCS(Pension) Rules. She further ar qued

that the rights of the employees to gratuity,
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wvhich have already accrued to them cannot be tgaken
away by an executive fiat, The rights accrued cannot
be taken away by conversion of N.P,B, into NPCIL,

She argued that the applicente are entitled to
deputation allouance.right from 4.9, 1987 yhen they
wvere deputed to the NPCIL, which came into being on

that date, The up-shot of her argument uwas

. that by opting to becoms members of the Corpor ation

the employess would be deprived of their Gover naent

status and that ir they do not opt they will continue
to be on indefinite deputation withoyt any deputation
allowance and that those who have not complated
10 years or more will not be eligible for getting
pro-rata pension, gratuity or other retiral benefits
and as such the Corporation will take away their
rights as Government Ser vant s wi thout conferring
any additional benefits gn them and it is neithaer
in the interest of the employses nor it is in the
interest of the Corporation and secondly that there
cannot be tuwo sets of employees, one enjoying the
perks and Privileges of being Corp?ration employees

and’ other gover nment servant s remaining on deput ation
without deputation allouance wvha! are also being
divested of those perks and privileges which are availahlg
to the Corporationvemployees. According to her ,
the whole Scheme militates against t he principoles of
equal pay for equal work and as such the memor anda

issued by the respondent s should be struck doun,

Shri C,L, Nar asimhan, learned counsel arqued
on behal of applicants Narora Atomic Power Officers
Association angd others in 0.A,No, 2392 of 1994,

Narora Atomic Pouer Rreject Supervisors' Associatign & Org,

in 0,A, No, 2393/94 and the Kakar apar Anﬁlathak Officers
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and others in o, R, 2448/94 and t e Kakar apar Anunat hak
Karamchari Sangathan & others in 0. A, No, 2447 of 1094,
The sams orders dated 26,5.94 and 15,7, 1994 have been
challenged, It wgs stated that all these officars
and employess wuere originally woTking in the.
minus
Nuclear Power Board [ the purchase/store
dat ed 4,0, 1ap=

officesad 0. M, %.8‘/3(1)/86-99{_}4:3 issued
stating that the Go ver nment have decided to set up
Nuclear Pouwer Corporation of Indig Ltdﬁigggzgtmgnt of
Atomic Energy as a Public Limited Company and it vas
envisaged that the manpower for the aforesaid
Corporation will be initially draun from the DaE,
The personnel of the NPB, including those belonging
to the centralised Administrative and Account g Cadras,
shall be transferrgd on deputation to the Company from
the date the NPC takes over the operations of the NPS
and commences business, It yas furt her onvyisaged
that the starr placed on deput ation to the Corporation
in respact of matters not covered in this OfFrice
Memor andum, wil] be governgd by rules apnlicable
to the Central Gover nment Employees, They will
continue to be Qovernment servants til} they are
absorbed and absorption would take place only when
the terms angd conditions are finalised. Terms and
condit ions could not be finalised in 12 months s
envisaged in the letter iesued on 4,¢,1987, Delay
was caused on account of represent ations received
from the officers and employees of the NPB anA4 var ious
rounds of discussions and these terms and conditionng
could be finalised arterZ;}eat deal of deliberatiogn
and censultation with the staff side, It is only
after ssveral roundséf discussions t hat these

terms gnd conditions wvere finalised and issuen

for the purposse of absorption because the Original
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letter dated 4,9,1987 clearly envisaged that
they will be absorbed only on the finalisation
of the terms gnd conditions of their absorption,
The learned counsel argued that the respondents
have assumed that the applicants were transfer red
to the Corporation on the formation of the

Corpor ation and they have also further assumed
thatL:{:s conver sion into NPCIL, no consemt of
the applicants uas required before transferring
them on foreign service/deputation and therefore,
the learned counsel argued that Fundamental Rule
110-A has been violated, It provides that"mp

government servant mgy be transferred to foreiqn

sarvice against his will®? It was further ar qu ed

that this kind of transfer is not & case covered
under proviso to Fundamental Rule 110, The provisc
to Fundament al Rule 110 covers a situation of
transfer of a Gover nment servant to the service
of a body, which is wholly or subst antially

owned or controlled by the Government, R was
argued that there has been no transfer of the
applicants to the service of the Corporation and
that it was only a proposal to trangfer the
employees on deputation and that the applicant
should continue to be Central Government Employ ees
till they opt flor absorption and if they do not
opt for absorption, they will continue to be

Central Gover nment employses, MHe furthaer
argued that there is no provision or Rule of lau

to bndicate that the applicants could have been
transferred by the Central Government to the

Corpor ation in the manner thic is being done,

He further pointed out that there iz no

formal order for trmsfew,jf the applicants

i O O S S S
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on deputation and that it has Never been indicat ed
that the proposed deput ation could be on per manant
basis, He further argued that clause 30(c or
0.M, dat ed 4,5, 1987 envi sages the period of deput ation
to last till the terms and conditions gre firalised,
Ne concluded by saying that in the absence of
option having not been exercised, the officers gnd
stgff ;.nould revert to the Central Gover nment in
DAE and they would continue to be gover ne: by cecs(eca)
Rules and would be eligible for CCA and HRA stc,
as gdmissible to other gover nment employses, Me has

also submitted his written submicsigns on the sgme

lines as argued by him, 1In the urit ten submissions,

it has been point ed out that the option given to t he
employees is bwlitely no option at all and withdraul of
benefits earlier given to the employees in case they

do not opt would Naturally attr.act articles 14 & 16 of
the Constitution, 1In the written submission it uas
pointed out that the posts of NPB were transferr gd

to NPCIL, He has highlighted how the optione

given are arbitrary, unreasonable and illegal,

He says it violates tho doc'rine of egqual pay for

equal work,

Learned Addl, Solicitor General mMr M, Chander shokh.
“fan pointed out that 0.M, dated 4th September, 197
is based on OMs No,4/8/85-P , Govt, of India,
Ministry of Persocnnel, Public Grievances & Pansigne
(Deptt, of Pension & Pensioners), This 0,", s
issued on 30, 10, 198 6 and it relates to the set tlemant
of Pensionary terms in respect of Government
employees transferred to Autonomou s Organisations/
Public Undert akings conse~uent on the conversion
of Govt,Department/0ffice into an autonomous body

or public undertaking , Further 0.M, issued on

z_
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13th January, 1986 vide No,4/8/85-PF & Py by the
Ministry of Personnel, Public Grievances & Pensione
(Department of Pension & Pensioner s Welfare) also

relates to the sams subject,

0.M. Ko.1/61/89-P&PU(C) dated 18th July,
1989 further clarifies how the settlement of
pensionary terms etc, in respect of Centra! Government
employees transferred en masse to Central Public
Undert akings/Autonomous Bodies will be det ermined,
There is a further circular on the same subject dated
18th July, 1989 yhich incorporates certain clarifications,
There is further Circular dated 12,6, 1992 issued
on the same subject by the same Mnistry, Me argued
that the 0.Ms of 26th May and 15th July, 1994
have t aken intg consideration in g comprehensive
manner the terms and conditions laid doun by the
Department of Pension and Pensionepgt Welfare, Ministry
of Personnel Public Grievances and Pensions and

thersfore, it cannot be faulted with,

R careful perusal of the pleadings on

'y Tecord and the various minutes of discussions held
bet ueen the Management and the staff side clegrly
indicates that NP8 wgs converted into NPCIL
and the entirg stafrr alonguith posts yere trangferred
to this neu Corporation, This new Corporation was
created with a viéu to achisve a target of 10,000 my
(megauett) nuclear Power capacity hy the year 2000 a,Dn,
In vieuw of Paucity of Punds andg gradual teduction of
the budget ary support of the Government, the Corporation

could be in position to enter the market int er nal

and ext ernal for raising funds for achieving the

target fixed far it by 2000 A,D, It seems
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the Corporation on a par with N, T,P,c,, Hy dro

Electric Power Corporation stc, which are all

Corporations and have achieved the targets Pixed

for them and their performance in the field of pouer nene-
as compared to dismal performance of “

ration has bean phenomenal/ tlectcicity Boards et c.

Sinilarly, the Book-last contains a decision to conyert

wers
NPB into NPCIL and the staff en ‘masse/transferred,

NP8 does not exist ﬁou and its staff, assets and
lisbilities have all been transferred to NPCIL,
There is no question of reversion of the staff tg
Government or to the DAE, a1l the posts along~

with stafr in NPB have been ahol ished and these

have been surrendered and transferred in dock stock and
barrel to Npcn%iolr"ha 0.M No,8/3(1)/86-9P uas

issued by the/fovt, Departmant of Atomic Engergy

dated 4,9,1987 on the subject of transfer of per sonnal
to Nuclear Pouwer Corporation India Ltd, envisages

@ goal of 10,000 Mg Watts of nuclear power by the

yaar 2000 A.D, and to achieve this goal they have
8et-up NPCIL as a Public Limit ed Company, Para 2

reads as unders

" The manpouer for the afor esaid Corporation
will be initially draun from the DRE, The
Personnel of the NP8, including those belonging
to the Central ised Administrative and Accounts
Cadres, borne on rolls of the Nuclear
Power Board and the Atomic Pouer Projects and
Atomic Power Stations under its control uvhose
Pay and allowances wers paid by these units a8
on 9,7,1987 shall be trangferrod on deputation
to the Company from the date the NPC takgs
over the onserat ions of the NPB and commences
business, "

It is true that the finalisation of the

terms and conditions of service of the employees was
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abnormally delayed and this delay was on account

of several rounds of discussions which uers

held betwesn the management and various associations

and Unions on different dates over a psriod of

5 to 6 years in order to achieve a consensus and

ultimat ely after discussions and deliberations the

letters dated 15,7,1995 and priofto ig lattar dated

26,5,1995 uwers issued which are under challenge

before this Tribunal, The learned Addl, Solicitor Gener gl

placed his reliance on a judgment of the Hon'ble
Supreme Court in 1994 AIR SCW 3277( State of Tamil

Nadu and others vs, V,S,Balakrishnan and others with

Tamil Nadu Co-operatives Milk Producers Feder ation, Madras

vs, V,S.Balakrishnan and others)in Civil Appea! Nos,

1387 to 1395 with 1396to 1404 of 1993, The
concluding paras 14, 15 and 16 of the judgment are

as followuss

"4, Ue may Now examine the terminal
benefits offered in GO 1921, UWe have
already enumerated in detail the said
benefits in earlier part of the judgment,
We are of the view that except the
provisions regarding family pension and

application of Future Liberalised Pansion

Rules(item 3(c) and 3(f) of GO are reasonable
and no fault can be found thersyith, We are

of the vieu that once an opt ee for permanent
absorpbion in the Federation is entitled to
pro~rata pension in respect of the period

of service rendered by him under the Gover nment,
he is not entitled to the henefit of the family

pension, We, therefors, strike down para

1(c) 6f the GO ang dirgct that the respondent s
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shall be entitled v thetenefit of

family pension on the basis of pro rata
pension given to them, Similarly, ue

see no justification why the employees,

after their permanent absorption in the
service of Federation, be not given the
benefit of further liberalisation of

pension rules, if any, in respect of

the pension vhich they are already draving
from the Government, This provision

is also on the face of it arbitrary, Ue, the-
refore, strike down para 3(f) of the said

GO and hold that the employ ees after

their permanent absorption with the Federation
shall be entitled to the benafit of t he
liberalised pension rules, if any, in

future, All other provisions of the

GO 1921 are reasonable and as such ue

uphold the same,

15, We make it clear that all those
employees who have retired after February 1,
1983 tdway shall be desmed to have opt ed

to join the service of the Federation
Permanently and as such, they would be
entitled to t he terminal benefits in

terms of the GO 1921,

16. We allow the appeals in the ahovye terms,
set aside the judgment of the Tribunal and
dismiss the transfer applications and
original appbications filed by the

respondents before the Tribunal, No costs, . "

g
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The 1earned 4. S.G, arqued that this csse

is Squarely covered by the Judgmant of the
Hon'ble Suprems Court as contained inthe above
Civil Appeals,

The various circulars issued by the Do pT
contained in the book-let indicate that the
Government haye the Pouer to divest itgelf of
certain duties angd responsibilitigs and to creats
a corporation to perform the ~uties and functiong and
to discharge those responsibilities and to transfer
enmass all thg employess who wers antrust md yith the
Per formance of those duties and Tesponsibilities, It ie
well estahlished that the Government has wide pouers
to divest itgelf of those duties ang resnonsibiliti-g
and functions performed by them(Central or St ate
Government) and to transfer the same to 4 Corporatinn
Or an authority, The Government of Indig by an
act of Parligment transferred all the Punctiong ne
electricity generation, transmission and distribution
to the State Electricity Boards divesting the
Stat e Governmentsg of those functionsg of pouer gener atipn,
transmisdion ang distribution, Similariy, by an
act of Parliament, the Road Transport act vas
brought inte being, The Transport undert gki~ng
un&ortood the ijob performed by the St ate Governmants.
Similarly, by an act of parliament of 1964, theg
Govt, of Indig divested itgelf of the functipns
of foodgrainsg procurement and distribution and
handed over thg séme to the foog Corporation op
In“ia and the staff working yerse trangferren~ to the

Food Corporation of India, These are just



illystrd fons to shou that the Government can
divest itself of the duties and responeibilities
gither by an act of parliament as was the case
with the creation cf the Electricity Boards,

HRoad Transport Corporations and Food Corporat ion
of India,or py cohuersion of a Govt,Depot,into 5
a corporation and to transfer the staff

per forming those duties and responsibilities
which were being done by the Government to ths
Corporation, The DO PT lays doun the guidelines
in thiﬁ regard how it can be done and what would be
the modality of fixing of pensionary and other
benef ita once the department is converted into a

Corporation,

Thus, t he Govt, have powers to
create Corporations, Companies(Limited and unlimit er)

and to make and amend the rules divesting itself from

all those functions and respongibilities under the
Proviso to Article 309 of the Constitution and gl e

to lay down policies and frame the tarms and

condit ions of service,

The impugned or ders do not abridge
or curtail the rights accrued or reduce the
chances of t heir promotions, perks and priveleges,
The st atus symbol as g civil servant, once a
department of Government is converted into a
Cofporation is bound to undergo a change, This
loss of status {s made good by giving g
Number of other perks and privileges yhich are

not availagble to g government s ervant, It will

be seen that the acxued rights of the Govt, servgnts

are not being abr idged or rtailed and they wil) be
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eligible to get pro rata pension d if one is
not eligible to get pension he would be gr ant ed
gratuity as compensation in lieu of the service
put in by him, . If thoss who o
do not opt and yild gontinue to be

- on indefinte deputation without deputation
allowance retaining their status as a Gowvt, employee
and getting empluments admissible tc

‘ government employees as a rasult nf the

Sth Pay Commission but they cannot claim the

perks and priveleges of thoss emrployees who have o pted

to become the Corporation employees, Thers

to n,4,E,
is no chance of their reverting back/and there

is no chance of their raversion to NPB since it does
not exist, and cannot be
{revived, “since NPB itself has been converted intg

NPCIL, In cass of Col, Sanguan vs, Union of Indig
(AIR 1981 SC 1545) it was held:

"It is per fectly within the ccmpetence
of the Union of India teo change it,
re~altamgb it, adjust it, re-adjust it
according to the cempulsion of circume

st ances, "

It was further helds

Moo it 1s entirely within the
Teasonable discretion of the Union of
India, It may stick to the sarlier
POlicy or may give it uyp, "

In B, T, Khanzode vs, Rever ve Bgnk of Indig
1982 sc 917, K, Nagraj vs, Stete of Andhra Pr adesh

1985(1) SCC 523 and Mohd, Suig Ali vs. Union of Irdi
w
RIR 1970 sC 1631 similar vieuwe were exp

I assed

by the Hon'p) o Supreme Court,

(I



The respondent s have issued impugned
O.Ms for good and weighting reasons and the charge
of arbitrariness is not maintainable, The
respondents have not acted arbitrarily or wuwith
any malafide intention in issuing these 0. Ms,
The reasons that prompted the D.A.E., G, 0.1, to issue
the O,Ms gives justification of the same and these
justifications cannot be dubbed as arbitrary or
violative of Articles 14 and 16, The reascns have

been fully and satisfactorily explained,

We have hsard the learned counsel for
the parties gt great length, We have consider ed
the impugned O.Ms dated 26,5.84 and 15,7, 1994
issued after joint consultatior with var ious
Unions and assoclations and we have alsoc perused
the minutes, which have been placed on record a‘nd
we do not find any arbitrainess or unresasonablenaess

involved in it,

There is no dispute about the fact that
the Government have taken a major policy decision
to convert NPB into NPCIL and to trasfer the stgff
on deputation gnly till the terms and conditions
are finglised, (emphasis applies) It uwas not a
deput at ion in the strict sense of term, It was
an en masse transfer of the staff to N, P, C,I.L,
with posts they were holding and the duties and
responsgibilities which they uere performing and
were att ached to these posts, The various
pronouncements of the Hon'ble Supreme Court are to
the effect that the Union of Indig are fully competent
to amend the policy decision, Thus, they are

compstent to convert NPB into NPCIL and this

does not recuire the mns:ﬁithe employees,
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The basic gquestign té be conwtdered is

whet her the policy decision of the Government can he
challenged in the present proceedings? It is well
settled by the Hon'ble Supreme Court in case of

the Director, Lift Irrigat ion Corpor gt ion Ltd, and

gthers stc, etc vs, Pravat Kiran Mahanty and ot hers
Mm

JT 1991(1) sc 430 wherein their Lordships laigd downg

®Policy decision is not ooen to Judicig?
revisw unless it jg malafide, arbitrary or
ber eft of any discernible principlen,

In case of Col,A,S,Sanguan(Supra) the Hon'hlg

Supreme Court had this to say in respect of the
policy decision of Union Government g

" The Exscut ive Powar of Unian -= india, hen
it is not tramialleqy By any stai.'e
or rule 4 void and Pursuant to it can
take execit iya policy decisions, Indeed,
irn 4 stratagic and sensit ive areg of
defence, the Court should be caut ious
although the Courts are not Pouerless, The
Union of Indig having framed 5 policy
decision relieyeqg itself of the charge of
act ing capriciously or arbitrarily or in
response tp any ulteriot'muniidsration a0
long as it Pur sued a constgnt policy, "

The Hon'plg Supreme Cou:xt further
held that g policy once Formulated is not jo0d
for ever; it is perfectly yithin the compet ence
of the Union gf Indig to chame it, Te-chavwe it,

adjust it, Fe-adjust it according to the

L 2 023[/“"
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national considerstions,

The conversinn of NPB into NPCIL {e
a major policy decision prompt ed solely by the
nat ional interest of achieving a goal of 10,000
Mg Watts of Pouer by the end of 2000 AD and
enables NPCIL to stand on its own legs uwithout
looking for budgetary support for it s

commer cial operations and to enter the market -

National and Inter-national for raising T @sour ces,

I can also approach World Bank, IMF for loane to
achieve its goal, It is yell settled that a

policy made by the Government can ba changed

and re-changed as per compuleions of the circumst ances,
We are not satiefied with the submissions having

been made for interference with the policy detision

of DAE, GOI.

Thotgh Articles 14 angd 16 Porbid class
legislation, it dogs not forbid reasonable

classificat ion for the purpose of legislation,

In order, however, to pass the test of

permissible classificatiogn tw conditions mu st

be satisfied, Namely ; (i) that the classificagtion
must be founded on an intelligible differentia,
which distinguishes Persons or things that can be
grouped together from those that are left out

of the group; (ii) that the differentia myat have
@ rational relation to the objects sought tg bg

achigved by the statute in quest i, t hat is, therg

mist be a nexus 6r casual conngction

bet ueen the bgasis of classification and object
of the statute under Consideration,

Article 14 is nmot to be held ident icg)

-
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with the doctrine of classification, In E, P.Rozgggg

vs, State of Tamil Nadu (1974% ScC 3, it uas held

that the basic principles yhich involves both the
Articles 14 and 16 is wuality and inhibit ion against
discrimination, The fundament al principle is

that Article 14 forbids class legislation but permit s
Feasonable classification for the purpose of
legislatian _png classificat ion must satisfy the
tests and the decisions are to be founded sn
intelligible di fferant ial yhich distinguishes from per snne
things that are grouped together #rom those that

are left out of the group and that differ antia

must - have a ratisnal nexus to the object sought

to be achievad by the statute in quest ion,

On uhom Hoes the burden 1ig to affirmatively
establish the rationagl principles an which the

classification ig founded co-ralat ed to the object
sought to be achisved? The onus lies on the
applicants as has besn held by the Hon'pile 3uDor eme

Court in case of Sngm Babu Vermg v8, Unipgn of India
M

that the classification of the corporation enployees

and government employees isLnt?:sod ®A an intaliiqibls
arbitrary and unNreasonahle

do not opt tg be corporatipn employee g they are

not entitled to get those perks and pr ivileges and

they uil.'l"not be sntitl-g to equal pay for equal

wor k evefltheir Qualifications may be the sane,

In the conspectus gf the facts ang
Circumst ances of the Case, we find that all the

@pplications arg deviod of any mer ft or Subst ance

decisign gf the Gover nment and the DA ale

b
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acceraingly dismisses lsaving the p jes te
~ hear Sheir euwn cests,
Interim erders passad By vaerieus Benches

of the Trimunal stauned vacated,

‘Jc Pe ~3HHHMA)
MEMBER(D)




