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^OA No. 150 of 1995.
^  2, OA No. 2313 of 1994.
'  3, OA No. 379 of 1995.

4. OA No. 2392 of 1994.
5. OA No. 2447 of 1994.
6. OA No. 2393 of 1994.
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HON'BLE fF D.P.SHARflA, P1E!1BER(3)

HON«BLE I*1R B.K.SINGH, «::MB£R(a)

0. A*No. 150 of 1995

1. Pal njanu Vidyut Karamchari Union,
through its Executive Wember,
Shri 3agdish Chandra Gupta,
C, I.T.U.Union Office, Phase-II«
P. 0#R au at bah at a, D ist t. Chit tor ra Sfh,
Raj aet han.

2, Shri Jfifiiah Chandra Gupta,
'  S/0 ^nri Piarey Lai Gupta,

C. I.T.U.Union Office, Pha&»-II,
P.G.Paoatbhat a, Oigtt. Chit torqarf^,
Rajasthan, , Ap.olicant

( thrckfcQh I'r Ashok ̂ Aggar:ua[l, Advocat> )

vs.

1. Union of India,
through its Secretary,
Department of Atomic Energy,
Anushakti Bhauan, C. S. fl.fiarg,
^ mb ay.

2. Nuclear Pouer Corporation of India Liti.,
through its Dy. General Manager(P &
Rajasthan Atomic Pouer Station,
P.O. Anu shakt i Distt. Chit tor gar h,
R aj ast han.

3. Nuclear Pouer Corporation of India
through its Senior Manager (P & IR)»
Rajasthan Atomic Pouer Projects 3 too ^
P. G. Anushakt i Diet t. Chit torgarh,
Rajasthan. •••... R'tsapsndent s.

( through Mr V, S.R.Krishna, Advooata).

0.A.No.pi3 ofJ994^

1. Anush&kt'i flf'ficei^s ASssociatIon "Rajasthan
t teouhh its Opiit Secretsflty Sh. B.J. Btsatihagai /
^/O Ty.pe-11, il~C, Anukirah" Colony , '
Bhabha Nagar, Oist t. Chitorgar h.

7» Sh. G.R. Dansari, S/O late Sh, Tuls^ Oaa^, Scienti^'
Officbry ScientistitcS-H2/S6j P. 0.711^am N^qarr
Di st t. Chit tor gar h.
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3, Anushakti Supar visor A^sociat io ry. t^ouqh its
Secretary, Shri 3»K, Sevda S/O Sh^151^vi Lal;^i,
R/OT-III, 13 0, Anukiran Colony, Bhabhanap ar,
Oistt, Chit torgarh.

4, Shri R.C.Rjrohit S/0 Sh. N.L. Purohit, Scientific
Assistant 'A*, R/0 T-II, 19G, Anukir an, Bhabhanaqar,
Dist t« Chit tor gar h,

5, Bhartiya Mazdoor Sangh, through Authorised l*lomber,
Sh, R, P, Chakar pal R/O 1-11,27 B, Anukiran Colony,
Bhabhanagar, Oistt, Chit torgar h.

6, Shri Pladho Singh, T/E, Sits Development, "^0 T-II, 27
Anukiran, Bhabhanagar, Distt, Chit torgar h.

7, Rajasthan Anushakti Pariyojna, Karamchari Sangh thro.jqh
its Secretary Shri Mukesh Laluani R-'n T-II, 3S-D, Anui'ir sn
Bhabhanagar, Oistt. Chit torgar h.

• R/O 1— B
8, Shri Bachoo Singh, Halper-9 ,>^260, Anuchhaya Colony,

Bhabhanagar, Oistt,Chittorgarh.

9, Anushakti Officers Asscn.RAPP 3 to 8, through its
President, Shri S, i*!. I*lang al, H/?/? Vikran Nagar, Oigtl
Chit torgar h,

10, Shri n, P, Saxena S/O Sh, O.P, Saxena R/O T-IV, 9A,
Anukiran Colony, Bhabha Nagar, Dist t, Chittor nat h.

11, Anushakti Supervisors Association RaPP 3 to 8,
through its President Shri S.L.Kashyao R'O T-III/3,
ESF, Post Bhabha Nagar, Oistt.Chittorgar h.

12, Shri K*L,0, Wathur S/O Late Sh. Oau Oayal 1i Wathur,
SA/E, QS4 T, R/O T-IV-20-9, Anukiran, Bhabha Nagar,
Oistt, Chittor gar h, . •

^  .... ADolicants.

( through Shri R, K,Ka'nal, Advocate,

vs.

1, Union of India through Secretary, Oeptt,
of Atomic Energy(DAE), Anushakti Bhavan,
C5W Warg, Bombay.

2, P^clear Pouer Corporation of India Ltd.,
through Shri S, K.Sharma, Senior rianaqer(P4lR
Rajasthan Atomic Pouer Project 3 to' 8^
tnrougn snri s, K.Sharma, SenioJ

Rajasthan Atomic Pouer Project
).

..... ResoonHents,

( through ffc W, Chander shekharan ASG with Shri VSR Krishana)

OA No, 379 of 1995

Tamil Nadu Atomic Pouer EmDloyees
Union, Represented by General Secretary,
Wadras Atomic Pouer Station, Kal pakham,
Chengal W, G.R, Oist t, Tamil Nadu.

2. Madras Atomic Power Staff reoresented hy
its President, Madras Atomic Power Station
Kalpakham,Tamil Nadu,

MAPS Diploma Engineers* Association,
represented by its Secretary Kaloakham
Tamil Nackj,

K, Dayalan, emoloyed gs Tradesman' E',
R/O 58, 18th Avenue, DAE, To -osh Ip, Ka*-a^ham.
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5 • V. 3anak ir aman,
fimployed as SAE, PIAPP,
R/0 No, 29, 8th Street,
DAE Township, Kalpakham,

6, W.Ganesan, emplnyad as SO/SC
R/0 5, fith Street,
DAE Township, Kalpakham, ... Apolicants.

( through Counsel • '•'rs Ramamurthy, Advocates)

vs.

1. Govt, of India, rep. by
the Director, Department of
Atomic Energy, Bombay,

2. Nuclear Power Corporation(Gouernment
of India Enterprises) represented

Director, Central-I,
16th Floor, World Trade Centre,
Guffee Parade, Bombay Respondents.

( through: Mr R. Chander shokhar an, aSG with Rr ysR Krishn
Advocate).

OA No. 1337 of XOiL. Np*i3S2/54.( PB)

1, Atomic Power Officers Association
throgh its Secretary Shri C.O.Rajpoot,
Narora Atomic Power Statio, P.O. NAPS
Township Narora Dist t. Bulandshahar.

2, Shri C.D.Rajpoot, R/0 C-29/A, NAPS
Township, Narora, Dist t. Buiandshahar ,
presently posted as Scientific Officer.
S. E.on deputation in NPCIL at Narora,

.  Applicants.

( through arutttri nr C.L. Na,oi..h.n, A-v,ocate).

versus

1. India through Secretary

Nto Dalhl?'^ Scl.nc8 .nd T.chonology
"epartra.nt of atonic Enwoy.

C/0 Anushaktibhavan,
CSf! Warg, Bombay.

rrfnila Corporationor rndia Ltd., Ifith Floor, Centre 1, UOrlH
Trad. Centre, Cuffee Par.de, Bonbay.
Chief Superintendent, Narora Atomic Pouer

auxl'and".';';";''
• •• e • rTd8p(jf;8«

( through Rr R. Chandersekharan uith Rr VSR Krishna )



tlA No. 1384 of 1994 (X)A Ite.2393/94-^(PB)

Narora Atomic Pouar Projact Suparuisors
Association, through its Sacratary Sri
V.N.Rajpoot Narora A'^^omic Pouar Station
Post Office NAPS Township Narora,
Oist t, Bullandshahar.

2. Shri V.R.Rajpoot R/0 B 20/S NaPP Township
Narora District Bulandshahr,
posted as Scientific Assistant SA ' C*
on deputation in NPCIL at Narora Distt.
Bullandshahar.

3. Narora Patmanu Vidyut Pariyojana Karamchari
Union through its Secretary Sri Dagbir Singh,
Nai^ora Atomic Power Station Post Office
NAPS Township Narora Diet t. Bull andshahar.

4. Sri Dagbir Singh S/O Shri Rat an Singh, aged
about 29 years R/0 Qtr Nd.B.R.2/3 NAPS
Township distt. Bull andshahar ,
presently posted as Tradesman* C* on deputation
in NPCIL at Narora distt. Blandshahar.

, ,, Applicants

(  through I*lr Narsimah, Adv/ocate).

vs.

(  same respondents as in OA Nb. 1337 of 1994
on pr^page)

OA No. 2447 of 1994

1, The Kakarapar Anumathak Karamchari Sangathan,
representing by President Shri Y.V, Wane,
Kakarapar Atomic Power Project,
P. G. Anu Hala (Via) Vyara, Sur a D i st t.

2. Shri R.Bala Subramaniyam
Secretary and affected ptfty
The Kakarapar Anunathak Karamchari Sangathan,
Kakarapar Atomic Pouer Project,
P.O. Anu nala(Via) Vyara, Distt. Sur at.

(..m. R.,Ddt,.as in OA 244=/90 jppHe.nts,
(through Nr C. L . Nar siman. Advocate).

1.The Kakarapar Anunathak Officers Ass on.
represented by Vice President Sh.P.Wadhevan,
Kharapar Atomic Pouer Project P.G. Anumala(Via)
Vyara, Distt. Surat.

2. Shri B. S. Chauhan,
Secretary and affected party
Kakarapar Anumathak Officers Asscn.
Kakarapar Atomic Pouer Project,
P. 0. Anumala, ( Via) By ar a 0 ist t. Sur at,
(  through rir. C.L. Nar simah. Advocate).

Union of In^^a^^t^rouqh



the Secretary, Oeptt. of fihnfdc
Energy, CSH Merg, Bombay.

Corporation of India Ltd.,
iWPCIL} represented by their
Janaging Oirector(Gowt. of India Enterorisal
Kakarapar Atomic feouer Project,
P. 0. Anu Hal at
(Via) Vyara, Distt. Surat. ... Respondents.

(in OAs 2447 4 2448/94)

(through Mr W. Chandersekharan, ASG uith
Mr VSR Krishna, Advocate).

OROCR

(  delivered by Hon«ble Mr B.K.Singh, l«le»ber(A)

The facts and legal issues involved

In OAs No. 150 of 1995 and 2313,1397,1337,1384 , ?447 and
2448 of 1994 are common and as such these are

interconnected matters both from factual and legal
angles and are being dealt uith together.

In all these O.As the same O.PJs dated

26.5. 1994 and 15.7. 1994 have been impugned,

O.M. dated 26.5. 1994 deals with the options

available for absorption and 0. «. dat ed 15.7.1994

deals with the terms and conditions of service

of the employeeal and also the settlement of

pensionary benefits etc.

In 0. A. No, 2313 of 1994, the reliefs

claimed are to restrain the NPCIL from asking the

deputationists to exercise their options vide Memo,
dated 26.5, 1994( Anni A-l) on the terms and conditions

specified vide Annexure A-2.

In O.As No. 2392 and 2393 of 1994, the

reliefs claimed are to quash the offer of absorption

dated 15.7. 1994 and also to auash the 0. M.dated

26.5.1994.
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In 0, As No, 2447 and 2448 of 1994 applicants have

challenged the sane orders dated 26,5,1994 and 15,7, 1994,

It has been prayed in both these 0, As that the

offer of option dated 26,5, 1994 with letter dated

15,7, 1994 be quashed being arbitrary, discriminatory

and violative of Articles 14,16 and 77 of the

Constitution and also to hold that Respondent Nb,2

has no power, authority or competence to issue

such orders* It has further been prayed that after

quashing and setting aside the impugned orders

dated 26,5,1994 and 15,7,1994 the petitioners be

granted consequential benefits by directing the

respondents to pay all the benefits available to

the Central Government employees including the

additional facilities,if any, granted by

respondent No, 2 and also to allow them the arrears o^

deputation allowance etc, and payments be made

to them 9 12% per annum from 4,9, 1987 to all the

officers and the employees whc have not exercised

the option and as a conseouence to declare the

impugned orders as illegal, arbitrary etc. and

the errangemsnt isith respondent No, 2 should not

be disturbed by respondent No, 1 and lastly to

restrain them from asking option etc.

In 0, A, No, 379 of 1995, the applicants

have challenged the orders dated 26,5,1994 and

15,7, 1995 and have sought the relief of holding

the two aforesaid memoranda issued by resoondent

No, 1 as illegal and onoonsti tutional and to allow

them all the benefits and allowances as dsput at Lonlst s

w, e, f,4,9, 1987 and to grant them parity with those
and

who have opted^hat the opt ess and deput at ionists

should be treated on par in regard to pay and perks

and that the Governme^ ewp^yees and the Corporation



.«ploy«, should h,„e tho oerkV^d or.uilso..

the qusrtion of thslr .b.orptlon should b, d.fsrrod
till ths Implsmsntstion of ths Sth Csntral p,,
Commission's r etx>mm8ndat ions,

InOA No. 150 of 1995 it ha, bssn praysd
that the offer of ebsorptlon deted 15. 7. 1994 and
the O.fl.dated 2S.5. 1994 be quashed, being Illegal,
PPfeir, unjust and In violation of ths constitution.)
provisions. It has also been prayed that the

respondent a isay be directed to stop the policy
of discrieinetion in cese of the deputationlsts »,d
pay them the deputation allouanoe for the period of
their deputation, uith arrears since 4th Ssotsmbsr, 19S7.

Shri R. K. Kamal .rgued on behalf of the

applicant s^Anushakti Officers Association 1 another
ih 0. A. No. 2313 of 1994. The main grounds taken
by ths learned counsel for the applicants in thi. 0. a.
"as that the manner in uhich tNe option, have been
called for is nothing but a case of comoelling .nd
coercing the deoutstionist, to seek abaorotion in
the Corporation. The depot at io hist a are i*jt being
paid any deputation allouanoe and are being threatened
to be kept on indefinite deputation, if they do not
opt for the service in the Corporation. It
further argued that the respondent e have also held
out ths threat that they uill be deprived of the
perks and pr,vile,es available to the Corporation emoloyee.
Af they decide not to opt for the terms and conditions
Of aervice framed for the Corporation employees. The
learned counsel argued that the attitudd of the

respondents is uholly unreasonable and unfair. The
whole attempt is to force the employees to opt ''orthe service of the Corpore|^,
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A^/of Article, 14 1S ofVVCbctltutlon.
Th. Goe«n«,nt U exp.eted to be . eod.l ,.pie„er
and ite attitude Is aluaya axoeeted to be fair and
reaaonablo . These uere the point, r.l.,d by the
learn«i counsel before proceeding .broad and on
return he lUrthet arguedth. matter .nd ,tat«) th.t
the question of exercising option should be deferred
to a later date », that those employees, who ar,
not eligible to get pension and gretulty amount haying
put In less than 10 years of eervlce become eligible
for the seme. He highlighted the terme end condition,
enclosed ulth the for. of option and etated th.t these
t«m. end conditions ere not reesoneble and .s such
If accepted thl, ulu ppt the government eervsnt.
to a great rllsedvantage. He uanted the matter to
be deferred till the recommendations of th. 5th

i^plamentBdPay Commission recelved^lvlng the benefits
to the employees of the Nucle«> Pouer Board.

O.As lb.2447 and 2448 of 1994 uwe also

argued by Shrl C.LHarsiman thea in® argun»®nts $j®r® similar
to the argument, advanced In O.A.Ho.350 of 1994,

0. A. *0.379/95 u.s «.go,o pj,
She argued that the Impugned memoranda Issued by
thereapondents are Illegal, unconstitutional since
they propose to deprive the applicants of th.lr status
^hd also posts and the amolumente paydile to the
corporation employees after 16.9. 1994 and as such
It violate, the fundamental right, under Article.
14 and 16 of the Constitulon.

It has been decided to keep the applicants
on Indefinite deputation If they do not eeercise
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the option* She argued that tW^^ars entitled

to get deputation right from Septe«beT4,l987«

It uae vehementaly argued by her that

if the Corporation dietinguishes between the

government servants and the Corporation employees

in regard to pay and parks it will be violating

the principles of equal pay for equal work which uould

be against all cannons of justice* She stated

that respondent Nod has decided to modify the

terms contained in the memortfidum dated 4*9* 1987 and

to withdraw all the existing benefits of the

deputationists thus causing economic hardship to

them and indirectly compelling them to opt for

the services of the Corporation* She also

argued that there is no logic in fixing the cut off

date as 16,9, 1994 for exercising option. The

entire motllve behind the imougned memoranda is

coercive and not giving proper opportunity to the

association and its members to exercise option

freely and voluntarily* She vehemently argued that

the action of the reepondents is mal af ide

and unconstitutional. She also argued that the

terms and conditions of service enclosed

with the form of option are also unreasonable

and unfair and thus violative of Article 14 of the

Constitution,

She further argued that the impugned

memoranda are illegal inasmuch as

It uould ,„nt that on .boorptlon th.

employees will not be paid their service or retirement

gratuity and therefore it is contrary to Rules 49 and

50 of the CCS(Pen8ion) Rules, She further argued

that the rights of the employees to gratuity.
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uhich havs alraady accrued to them cannot be taken
auay by an executive fiat. The right, accrue) cannot
be taken auay by convereion of N.P.B. into NPCIL.
She argued th.t the epplic.nt, are entitled to
deputation ailouance right from 4,9. 1987 when they
were deputed to the NPCIL, uhich came into being on
that date. The upiehot of her argument ua»

,  that by opting to become members of the Corporation

the employees uould be deprived of their Government

status and that if they do not opt they uill continue
to be on indefinite deputation uithout any deputation
ailouance and that those uho have not completed
10 year, or more uill not be eligible for getting
pro-ret a pension, gratuity or other retiral benefits
and as such the Corporation uill take auay their
rights as Government Servant, uithout conferring
any additional benefit, on them and it i, neither
in the interest of the employeee nor it is in the
interest of the Oorporation and secondly that there
cannot be tuo sets of employees, one enjoying the
perk, and privileges of being Corporation employees

and other government servants remaining on deputatio,
uithout deputation ailouance uho! are also being
divested of those perk, and privileges uhich are availabl
to the Corporation employees. According to her,
the uhole Scheme militatee against the principles of
mqual pay for equal uork and as such the memoranda
issued by the respondents should be struck doun.

Shri C.L. Narasimhan, learned counsel argued
on behal of epplicants Narora Atomic Pou«- Officers
Association and others in 0. A. No. 2392 of 1994,
Narora Atomic Pouer Ribjact Supervisor,. Association j or»
in 0. A. No. 2393/94 andtha iru^  akarapar Anuwathak Office's



.nd oth„, in 0. A. 2448/9. .nd Vl/K.A.r ,p„ ,npnat H,A
Kar.™ch,Pl S.-,9ath,n 4 oth„, in 0. A. No. 2447 of 1994.
The order, deted 2S.S.94 end 15.7. 1994 have been
challenged. It ue, rteted that ell the,, officer,
and eaplofae, uere originally uorklng in the-
HI. 9 _ minusNuclear Pou«. Board /_■ the pur chase/,t or e

offlcasrt ''•"•'*'-»/3(l)/«6-PP/2i,"J,tu°,d"""
staling that the Government have decided to set uo

^  Nuclear Pouar Corporation of India Ltd./Jip^'^tm^t of
^  Atomic Energy as a Public Limited Compaq and it va,

envisaged that the manpo»er for the aforesaid
Corporation win be Initially draun from the OAE
The personnel of the NPB. including those belonging
to the centralised Administrative and Account, Cadres,
shall be transferred on deputation to tha Company from
the date the NPC takes over the oporatlon, of the NPB

rt ether envisagedthat the staff placed on deputetlon to the Corporation
In respect of matters not covered in this Ossice
Nsmorandum. uiu be governed by rules apoUc.ble
to the Central Government Employees. They uin

I  continue to be government sarvante till they are
sbsorbed and absorption uould t.ke place only uban
the terms and conditions .re finalised. Term, and
conditions could not be finalis«l in 12 month, .
snvisaged in the letter issued on 4.9. 1987. O.i
use caused on account of representations received
from the officers and employae, of the NPB and vwlou,
rounds of discussions and these terms and conditions
cculd be finalised after?g'reet deal of deliberation
end consultation uith the staff side. It Is only
eft«i several roundsof discussions t hat these

.nd conditions uere fln.li.ad and isjedTor tha lairpose of ebso^^ because the original

ss

Lay
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1

^  letter dated 4,9, 1987 clearly envl^ged that

they uill be absorbed only on the final isation

of the terms and conditions of their absorption.

The learned counsel argued that the respondents

have assumed that the applicants were transfwrad

to the Corporation on the formation of the

Corporation and they have also further assumed
in

that^its conversion into NPCIL, no consent of

^  the applicants uas required before trangferrinq
them on foreign ser vi ce/deput ation and therefore#

the learned counsel argued that Fundamental Rule

110-A has been violated. It provides that»no

government servant may be transferred to foreign

service against his uill," It uas further argued

that this kind of transfer is not a case covered

under proviso to Fundamental Rule 110, The proviso

to Fundamental Rule 110 covers a situation of

transfer of a Government servant to the service

of a body# uhich is uholly or substantially

owned or controlled by the Government, It uas

^  argued that there has been no transfer of the
^  applicants to the service of the Corporation and

that it uas only a proposal to transfer the

employees on deputation and that the applicant

should continue to be Central Government Employees

till they opt Cor absorption and if they do not

opt for absorption, they will continue to be

Central Government employees. He further

argued that there is no provision or Rule of law

to indicate that the applicants could have been

transferred by the Central Government to the

Corporation in the manner this is being done.

He further pointed out that there is no

formal order for transfer/j^f any of the applicant#
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j  ""P"''""" •rd th.t It h.. n«« b..n Indicate)
that tha propoiad deputation could be on petoanent
basle. Ha rurther argued that clauea 310(c) of
o.fl. dated 4.5, 1967 envleagee the period of doputation
to last till the terme and condltlona are flnalieed.
He concluded by saying that in the absence of
option having not been exercised, the officers snd
etaff would revert to the Central Government in
D«E and they would continue to begovwnea by CCS(CCa)

#  Rules and would be eligible for CCA and Wa etc,
as adeissible to other government employees. He ha,
elso submitted his written submissions on the same

I" the written eubmi.slsns.
It hae been pointed out that the option givsn to the
employees is d,solAt.ly option at all and withdrawl o
benefits earlier given to the employee, in case they
do not opt would naturally atts^act articlee 14 4 16 of
the Constitution, Ih the written submission it was
pointed out that the posts of NPB were transferred
to NPCIL. He has highlighted how the option.
given are arbitrary, unreasonable and illegal.

'  """ " »iPl*to» the doctrine of equal pay for
^  equal work.

Learned Addl, Solicitor General Hr H, ChandersheXh
eran pointed out that 0, R, dated 4th Septeeber, 1987
!• based on ORs No.A/B/BS-P , Govt, of Indis,
Rinistry of Personnel, Public Grievances 4 Pensions
(Oeptt, of Pension 4 Pensioners), This 0, R,
Iseued on 30.10, ,966 and it relate, to the settlement
Of Pensionary terms in respect of Government

employees transferred to Autonomous Orq.nisations/
Public l*idertakings conse-uent on the conversion
of Govt.Department/Office into an autonomous body
or public undertaking . Further 0. H, issued on
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13th January, 1986 vide No.V8/85-P & Pu by the

ninlstry of Personnel, Public Grievances & Pensions

(Department of Pension & Pensioners' Uelfara) also

relates to the same subject.

0, W, te, l/61/89-PAPu( C) dated 18th July,
1989 further clarifies hou the settlement of

pensionary terms etc. in respect of Central Government

^  employees transferred en masse to Central Public
Under takings/Autonomous Bodies will be determined.
There is a further circular on the same subject dated
18th July, 1989 which incorporates certain clarifications,
There is further Circular dated 12. 6. 199 2 issued
on the same subject by the same fUnistry, He argued
that the O.Ms of 26th May and 15th July, 1994

h»v«t.k.n Into consideration In . conprehenalu.
manner the terms and conditions laid doun by the

Departeent of Pension and Pen.ioner.,. Uelfare, Ninlstry
of Personnel Public Grievances and Pensions and

therefore, it cannot be faulted with,

A careful perusal of the pleadings on
record and the various minutes of discussions held
between the Management aid the staff side clearly
indicates that NPS was converted into NPCIL
.nd the entire staff alonguith poet, uer. transferred
to this new Corporation. This new Corporation uas
created ulth a uieu to achieve a target of 10.000 W
(■egauett) nuclear pou„ capacity by the year 2000 A. D.
In view of paucity of funds and gradual reduction of
the budgetary support of the Governne,*. the ferpo.-atlon
could be in a position to ent«. the narket internal
end ext„n.l for raieing funds for achieving the

target fixad f<;r it by 20 00 A. 0. It seems
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that the Government uere conatrained^fctJ create
the Corporation on a par with N.T.P, c, , Hydro

Electric Power Corporation etc, which are all

Corporations and have achieved the targets fixed
for then and their performance in the fialH

r  P«rformanL ifration has bean phenomena^ Elect ci city Boards etc.
Similarly, the Book-let contains a decision to convert
NP8 into NPCIL and the staff tn nass^transferred,
NPB does not exist now and its staff, assets and

liabilities have all been transferred to NPCIL,
There is no question of reversion of the staff to

Government or to the OaE, All the posts

with staff in NPB have been abolished and these

have been surrendered and transferred in dock stock and
barrel to 0.H, Na,B/3( l)/86-PP was

issued by theZCovt, Department of Atomic Engergy
dated 4,9, 1987 on the subject of transfer of personnel
to Nuclear Power Corporation India Ltd, envisages
a goal of 10,000 Pig Uatts of nuclear power by the

year 2000 A. D. and to achieve this goal they have

Set-up NPCIL as a Public Limited Company. Para 2
ireads as unders

« The manpower for the aforesaid Corporation
will be initially drawn from the OaE, The
personnel of the NPB, including those belonging
to the Centralised AdmMstrative and Accounts
Cadres, borne on rolls of the Nuclear
Power Board and the Atomic Power Projects and
Atomic Power Stations und«r its control whose
Pay and allowances were paid by these units aS
on 9.7,198? shall be tran|ferred on deputation
to the Company from the date the NPC takes
over the operations of the NPB and commences
business, a

It Is tru. th.t th. finalis.tlon of the

tariss snd ondUlons of ssroic. of th. mbIov... u..
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abnornally dalayed and this dalay uas on account

of savaral rounds of discussions which wars

held betwaan tha managasiant and various associations

and Unions on differant dates over a pariod o^

5 to 6 years in order to achieve a consensus and

ultimately after discussions and deliberations tha

letters dated 15.7, 1995 and prio3Cto it^ letter dated

26,5, 1995 ware issued which are under challenge

'  before this Tribunal, The learned Addl, Solicitor General

placed his reliance on a judgment of the Hon*ble

Supreme Cburt in 1994 AR SCU 3277( State of Tamil

Nadu and others vs, V, S, Balakrishnan tfid others with

Tamil Nadu Co-operatives Milk Producers Federation, fladras

vs, V, S, Balakr ishnan and others)in Civil Appeal Nos,

1387 to 1395 with 1396to 1404 of 1993. The

concluding paras 14, 15 and 16 of the judgment are

as followst

"14, Ue may how examine the terminal

benefits offered in GO 1921, Ue have

already enumerated in detail the said

benefits in earlier part of the judgment,

'«'• are of the view that except the

provisions regarding family pension and

application of Future Liberalised Pension

Rule8(item 3(c) and 3(f) of GO are reasonable

and no fault can be found therewith, Ue are

of the view that once an optee for permanent

absorption in the Federation is entitled to

pro-rata pension in respect of the period

of service rendered by him under the Government,

he is not entitled to the benefit of the family

pension, Ue, therefore, strike down para

^  ̂ ̂ tHo GO an d dir ^K uorrect that the respondents

L



f

shall be entitled to thr-tfenefit of

family pension on the basis of pro rat a

pension given to them. Similarly, ue

ses no justification why the employees,

after their permanent absorption in the

service of Federation, be not given the

benefit of further liberalisation of

pension rules, if any, in respect of

the pension which they tf̂ 'e already drawing

frota the Governcnent, This provision

is also on the face of it arbitrary. We, the

refore, strike down para 3(f) of the said

GO and hold that the employees after

their permanent absorption with the Federation

shall be entitled to the benefit of the

liberalised pension rules, if any, in

future. All other provisions of the

GO 1921 are reasonable and as such ue

uphold the same,

15, Ue make it clear that all those

employees who have retired after February l,
1983 t4iar shall be deemed to have opted

to join the service of the Federation

permanently and as such, they would be

entitled to the terminal benefits in

terras of the GO 19 21,

16. Ue allow the appeals in the above terras,

set aside the judgment of the Tribunal and

dismiss the transfer applications and

original appiications filed by the

respondents before the Tribunal. No costs.."



t

.f

c^se

J-18-:

'* Th. learned fl.s.G. argued that
Is equaraly cou.red by the Judgment gf the
Hon.ble Supreme Court ,e contained In the above
Civil Appaals.

The various circulars issued by the 00 PT
contained in the book-let indicate that the
Government have the pouer to divest itself of .

^  certain duties and responsibilities and to oreate
. corporation to perform the -oties ang functions and
to discharge those reeponsibillties and to trensfer
®nrn3ss flXX ewployaas ute a entrusted uith the
performance of thos- Hut-io. emj

''•sponsibilities. It icosll estebllshed that the Government has ui d. po„.r,
to divest Itself Of those tt^ties end resnonsibi 1 it 1
end functions performed by th.m(Central or state
Government) and to transfer the same to a Corporation
or an authority. The Government of Indi. p, an
act of Parliament transferred all the functions pf

to'ttrrt 'Tansmlssion and distributionthe State Electricity Boards divesting the
^  State Governments of those function, of pouer generation.

transmission and distribution. Similarly, by an
act of Parliament, the Road Transport ,ct uas
brought Into being. The Transport undertaki-n,
ondertood the ,iob performed by the State Governments
Similarly, by an act of parliament of ,954. p,.
Govt. of India divested itself of the functions
Of foodgrains procurement and distribution and
banded over the same to the Poo d Co rpo rat i 0 n of
In-i. and the staff irking uere transferred to the
food Corporation of India Tha...

inoia. ihese are just

•e.,19/—
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Ions to show that the Government can

divest itself of the duties and responsibilities

either by an act of parliament as was the case

with the creation cf the Electricity Boards,

Roed Transport Corporations and Food Corporation

of India,or by conversion of a Govt. Depot. into a

a corporation and to transfer the staff

S  per forming th ose duties and responsibilities

which were being done by the Government to the

Corporation, The 00 PI lays down the guidelines

in this regard how it can be done *id what would be

the modality of fixing of pensionary and other

benefits once the department is converted into a

Cor por at ion.

Thus, the Govt, have powers to

create Corporations, Corapanies(Limit ed and unlimited)

and to make and amend the rules divesting itself from

all those functions and responaibilitlee under the

proviso to Article 309 of the Constitution and also

^  to lay down policies and frame the terms and
%  conditions of service.

The impugned orders do not abridge
or curtail the rights accrued or reduce the

chsncM of tholr promotions, p,rk6 prlv.lsg,,.
Th. atotus symbol .a . civil a«-v.nt, onoa a
dapartment of Govarnmant la convarted into a
Corporation la bound to undergo , changa. This
loaa of atatua la mada good by Jiving ,
number of other perks and privllagaa uhich
not available to a government servant. It uill

be seen that th. .c»u.d rights of the Govt. aar„.nta

«. not baing .brld,«i or ̂ r^ ^hay be
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eligible to get pro rat a pension spfd if one is

not eligible to get pension l^e would be granted

gratuity as compensation in lieu of the service

put in by him. , If thoee who

do not opt and wilt ocntinue to be

on indBfinte deputation without deputation

allouance retaining their status as a Go\/t, employee

anri getting Bmpluments admissible tc

■  government employees as a result of the

5th Pay Commission but they cannot claim the

perks and priveleges of those employees who have! opted
to become the Corporation employees. There

is no chance of their reverting back ̂an d*t here

is no ^ance of their reversion to NPB since It doe«^
not exists and cannot be

^revived, since NP8 itself has been converted into
NPCIL, In case of Col. Sangwan vs. Union of India

(A IR 1981 SC 1545) it uas held;

" It is perfectly within the competence

of the Uiion of India to change it,

re-ohengte it, adjust it, re-adjust it

according to the compulsion of circum-

st an ces, ••

It was further held;

it is entirely within the

reasonable discretion of the Union of

India. It may stick to the earlier

policy or may give it up,"

S<TtKh,rg,ff, „8, B.nt, nf torfi

"82 SC 917.JS,N,qr.J. St.t« of tnHh..

"8S(,) see 523 .nd gohd.jql,
AIR 1970 se ,631 .,p,„.,d
by th. Hon.bl. Supr,„ Court.
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Th« respondents have issuedTirmpugned

O.Ms for good and weighting reasons and the charge

of arbitrariness is not maintainable. The
respondents have not acted arbitrarily or with

any malafide intention in issuing these O.ns.

The reasons that prompt ad the 0. A. E., G.O.i, to issue

the O.Hs gives justification of the same and these
justifications cannot be dubbed as arbitrary or

violative of Articles 14 and 16, The reasons have

been fully and satisfactorily explained,

Ue have heard the learned counsel for

the parties at great length, Ue have considered

the impugned 0, Ds dated 26,5,94 and 15,7,1994

issued after joint consultation with various

Unions and associations and ue have also perused
f

the minutes* which have been placed on record and

we do not find any arbitrainess or unreasonableness

involved in it.

There is no dispute about the fact that

the Government have taken a major policy decision

to convert NP8 into NPCIL and to trasifer the staff

on deputation only till the terms and conditions

are finalised,(emphasis a^n1isi).It was r®t a
deputation in the strict sense of term. It was

an en masse transfer of the staff to N, P,C,I,L,

with posts they were holding and the duties and

responsibilities which they were performing and

were attached to these posts. The various

pronouncements of the Hon'ble Supreme Court are to

the effect that the Lbion of India are fully comoetent
to amend the policy decision. Thus, they are
competent to convert NPB into NPCIL and this

does not r ecu ire the consent, of the employees.
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I  /The basic question ti bo coWor«) is
uhether the policy decision of the Government can be
challonqed in the present proceedings? It 1, u,ji
settled by the Hon'ble Supreme Court in case of
the Director. Lift

pther. etr.etr, ye..Pravat Kir^n n.hnnty and nther.

Jl- 1991(1) SC 430 wherein their Lordships laid down!
•Policy decision is not ooen to ludicia!

review unless it is malafide, arbitrary or
bereft any discernible princiole".

case of Col, 4. s, Sanow^nl S;in^ t^e Hon'ble
Supreme Court had this to say in respect of the
policy decision of union Gowernmenti

" Ihs Exe..ti„. no,sr pf
it 1, not trannells.
Pi rule voiu pursuant to it can
teke executive ppiic,
^  a atr-tagic and aensitiv# area of

"•fence, the Court should be cautious
.1 houqh the Courts are not powerless. The

on of India having framed a policy
*  on itself of t h= charge of"ting capriciously or arbitrarily or in

response to any "Iteripr ooniiderat ion «
"9 es it pursued a constant policy. »

The Hon'ble ajpreme Court further
held that a policy once formulated is not good
for ever- it is perfsctly within fh

" "^thin the competencePf the Union of India to change it, re ch ^ ■-
At, re-chaige it,

adjust It, re-ad1ust if «aajust It according to the

compulsions of the cir rxim.i-cumatances er imperatives

. . 23A
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national considarations.
^  ,

T^a conver-ajfjf, of NPB into NPCIL is

a major policy daciaion prompt ad solely by %he

national intarast of achieving a goal of 10,000

Mg Uatts of Power by the end of 2000 AO and

enables NPCIL to stand on its own lags without

looking for budgetary support for its

commercial operations and to enter the market -
^  NatlonU and Intar-natlon.l for raising r.sourcss.

ft can also approach Uorlrt Sank, IMF for loans to
achisss Its goal. It Is uell ssttlsd that a

policy mads by the Gousrnmsnt can ba changsd
and rs-changsd as par compulsions of ths clr cumst an ess.
Us ars not satisfied ulth the submissions having
bean mad. for Interference ulth the policy dstlslon
Of Dae, GDI.

Th v3wgh Articles 14 and 16 forbid class

legislation. It does not forbid re.sonabl.

classification for the purpose of Isglslatlon.
In order, houeuer, to pass the test of

y  Psrmlsslble classification ts„ conditions must
be satisfied, namely , (i) that the cl assl fi Ion
"Ubt be founded on an 1 nt .I1I9I51, differentia.
Which distinguishes persons or things that can bs
grouped togett. from those that are left out
cf the group, (li) that the differentia ssist have
a rational relation to the objects sought to be
achieved by the statute in guestl5P,that is, there
«u»t be a nexus er casual connection
bmtueen th. basis of clas^iflrofi

ciassification and object

of the statute under consideration.

U Is n,t to be held identical
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with th« doctrina of classification. In £. P.Rovanpy

vs. State of Tamil Nadu (1974^ grr 3, it was held

that ths basic principla^ uhich involves both the

Articles 14 and 16 is equality and inhibition against
discrimination. The fundamental principle is
that Article 14 forbids class legislation but permits
reasonable classification for the purpose of

legislation classification must satisfy the
tests and the decisions are to be founded on

intelligible differential uhich t l.unicn .distihguishes from perso!
t things that ar# groupad togathar irtp. thoa, that
are laft out of tha group and that diffwanti,
muat h,„, a rational naxu. to th. pbjact sought
to ba achiauad by the atatut, in qusstipn.

On Uhoa teas th. burd.n li, to affiraativ.^
astabuah th. rational principl.a on uhich tha

classification i, foundad co-r.l,t,d to th. obj.ot
bought to b. achi8uad7 Tha onus li.a on th,
applicants as ha, baan hald by th. Hon'bla SUor,,,

0^ |hm^,|bu_!ier^ unOon^j^j^
j  * corporation emoloyeee

■W and government emoloyens ia^based ,
critaria anf " ' """•O s^if the government employeeshot opt to ba corporation aapioyM, thay .ra
not antitlad to gat thp.a par., .nd pri„u.g., .no
" ""if""' "• 'o .qoal pay for .00.1

"oollnoationa

Intha conapectu, of tha facts and
circumstances nf ^oaa cf tha ^hat .a tha
applications are deviod of any meritany merit or subst
and ue decline to int«rp-». j
.  ® "'ajor policyon cf th. Gov«.„n.„t and tha Ofla are

■ ance
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acoraingly aismissatf laav/ing tha ^^etiaa ta

hear fehair ayn casts.

Intariffi axhars paassa hy variaua Banchas

af tha Trihuna? stanh uacateh.

/ VV - c

{3.P.
intP1B£H(3)
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