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CENTRAL ADMINISTRATIUE TRIBUNAL, )
PRINCIPAL BENCH,

Ngy DELHI.

ORIGINAL APPLICATION NO. 1329/95_'

Coram s Hon'ble Shri Bustics R.G.v/aidyanatha.yica-
Chairman, w - i
Hon'bla Shri B.L.Nagi, Maiaber

3ai Pal*
Ex, Substitute Loco Cleaner,
under Loco Foramm t Northern
Railway Lakser.

(By Advocate Shri B»S»Main88)

Applicant

Union of India ; Through
1. The General fianagar

Northern Railway
Baroda House
New Delhi#

2, The Divisional Railway Manager

(By Advocate Shri P»S»Mahendro )
ORDER (ORAL)

(Per Shri Justice R.G.Uaidyanatha, Uice-Chairaan)
This is an application filed under seci-ion 19 of

the Administrative Tribunals Act, 1985. The respondents

have filed reply. Ue have heard Shri B.S.Mainaa the

learned counsel on behalf of the applicant and

Shri O.P.Kahatriya. the learned counsel for the

respondents. Ue have also perused the enquiry file

made available to us by the learned counsel for the

respondents.

2. The applicant was working as a substitute Loco

Cleaner in the Northern Railway. He ca«»e to be appointed

on the basis of a Casual Labour card said to have oean

produced by him. It appears that the administration

received some complaints that there was a big sc#i
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in appolnt«8at to Groop 'D' Mploy.os in th. R.11-.*.
on tha basis of fsks or fabticatsd ossoal Isbour cards.
Then the Rallusy Vigilsncs anquirsd into the -attsr.
It appears thst certain instances csiss to the notice
of the Administration that there use a big scam in
which many amployass with fsks Labour Card cams to ba
appointed in the Railways. According to tha administra
tion, the case of the applicant is one such. Thsrsfora,
the administration issued a charge shaat against tha
applicant on 24.5.1991 alleging that he has obt^nad
appointment in tha Railways by producing a faka Casual
Labour Card. Tha applicant sent a reply to the Cnarga

Sheet and demanded certain documents mid ha also wanted
certain witnesses to be examined on bis behalf. Thsrs

was no reply either by the Enquiry Officer or by the
Disciplinary Authority. Than, tha enquiry prooaadad.

One witness cmne to be examined during tha enquiry.

The defence request for summoning two defence witnesses
certain ^ ^ s. ♦.kx.

and production of/documents came to be rejected by tha
Enquiry Officer. On the basis of the available awidanca <
and materials on record, the Enquiry Officer gave a |
report dt. 20.1.1993 holding that the charges ere proved. |
A copy of the enquiry report uas furnished to the
applicant, who in turn submitted a representation egeinst ;
the findings of the Enquiry Officer. Then the Discipline-;
ry Authority after perusing the entire materials passed
an order dt. 26.10.1994 holding that the charges ate
proved and imposed a penalty of removal from service.
Then the applicant preferred an appeal and the Appellate

Authority by order dt. 5.5.1995 dismissed tha appeal.
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8.109 .99ti.v.<i Oy to... orders the applic.nt h.s
approached this Tribunal.

3. The applicanfa case is that there ua. no
regular and proper enquiry in the disciplinary cess.
The uitnesses cited by hi. uere not elloued to be
examined by the Enquiry Officer. The docuaanta sought
for by hi. for the purpose of defence uere not produced
6), the Administration. The applicant uas deniad fair
opportunity of dafending himself in the enquiry end hence
the uhole enquiry stands vitiated. It is also the
applicant's case that the orders of the Disciplinary
Authority and the Appellate Authority are bad, since

they are non-apeaking orders and contentions taken by
the applicant are not referred to in the orders. On
merits, it uas auomittad that the applicant haa not |
obtained any such job by a fake card and ha is denied
opportunities to prove his innocanse aid therefore

the epplicant prays that the impugned orders may be

quashed and ha may be reinstated in service uith full
back wages•

4. The respondents in their reply have denied

many/allegetions in the application. It is stated

that the applicant had obtained amploymant by producing

the forged or fake document viz. casual labour card.

That the enquiry has been conducted aa per rules. It la

admitted that applicant made a requaat in nis representa

tion seeking certain documents. As far as the examination

of two witnesses are concerned it is stated that since

they uere involved in the scam their examination haa baan

rightly rejected by the Enquiry Officer. In view of the
la.4a
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evidence of nr.S.P.3utle the Prosecution ceae etende

proved viz. that applicant had oPteined job on the basis
of a fake casual labour card. As far as tha production X

of casual labour register is concerned, since it was not
a genuine document its production uas rightly rejected
by the enquiry Officer. It is therefore, stated that

no case is made out for interfering with the iapugnad

orders.

5, Among other grounds, the learned counsel for the

applicant mainly stressed on tha point that this is a

case uhera there is violation of principles of natural

justice and violation of Article 311 of the Constitution

of India since applicant has been denied sufficient

and proper opportunity to defend himself in the enquiry*

In particular, he pointed out that inspite of number of

requests made by the applicant for production of

certain documents and for examination of tuo defence

witnesses, the same were rejected and therefore the

applicant has been denied fair opportunity of defending

himself in the enquiry. On the other hand, the learned

counsel for the respondents maintained that in tha face

of the evidence of flr.Outla nothing more need to be

proved in the case and the request of the applicant for

production of documents and examination of tuo witnesses

has been rightly rejected by the Enquiry Officer.

5, There is no dispute that applicant did demand

production of certain documents for the purpose of his

defence. The first such written request by the applicant

is in his letter dt. 5.6.1991, which is at page 19 of

tha paper book. In this letter the applicant has called

e • • 5 e
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.P0„ th. sd»i-.i3t.ation to oroduc. certain .^recent.
and also to a«a«ina oartaln witnaaaaa a. prosaootion
ounessaa. The requeat of tha applicant that see
additional uitneeses s.t,uld be examined ae prosaootion
witness cannot bs a legal des-and and no delinquent can
rorca the administration to examin. ao.e oitnesaas which
are not required by the prosacutibh. Tharafora, that
request may not ba a proper or legal damand. Taio«»h tha
applicant has sought for certain dooumants to proua his
oafenca. there was no reply to this letter. Than, we
have on. more such letter at paga 20 of tha paper booK.
uhara again the applicant has called upon tha
administration to produca certain documents. Evan

in the dafenca bSiiif submitted after the enquiry a

grievance is made that the documents called for by the
applicant uare not produced in the enquiry and this
vitiated the enquiry. Neither tha Disciplinary Authority

nor the Enquiry Officer hava sent any reply to tha
applicant regarding these representations, but houaver,
in tha Enquiry Report, which is at paga 26 of tha

paper book, jthe Enquiry Ofncer has observed that the
request of che applicant for the examination of O.K.D.s
and A.P.Srivastava as witnesses has been declined since

these officials are involved in tha scam of bogus

appointments on the basis of false documents. The

Enquiry Officer had no such right to deny examination
do ̂snc 8

of^witnasaes on the ground that those two witnesses are

also involved in the scam. On the face of it, the

reasoning appears to be arbitrary. If the prosecution

can exsnine Mr.Dutla who is alao facing a departmental

enquiry in respect of the same scam, then why the defence
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stould b. d.niad opportunity to oxwlne 0.il.0.. .nd
A.p.srluaatava as defenca uitnasass. As rightly arguad

on behalf of tha applicant, after the axa-ination of
thoaa tuo uitnaaaas, it uas opan to tha Enquiry Officar
or Diaciplinary Authority either to accept thair
auidanca or reject their evidence, yhethar tha avidanca
of these uitnaaaas usre reliable or not uas not in
question at that time. The only question to be oonside-
ted at that stage uas uhethar thair avidanca uas
relevant or not. But. unfortunately, the Enquiry Officar
missed the point and rejected the request on tha ground
that their evidence is tainted or may not be raliaOla.
7. Then, coming to the documents sought for by

the applicant, tha Enquiry Officer maUss only mention
of tha casual labour register. He says that since tha
register is found to be tainted document in vieu of the
vigilance enquiry the production of document uas denied.
He has not stated anything about other documents sought
for by the applicant in his representations. One of
tha documents sought for by tha applicant is tha pay

record or pay register for the relevant period during

uhich ha has alleged to have uorkad as a casual labour.

He has also asked for attendance register for tha said

period. These tuo documents would have been cruciai or
uhethar , , ̂  -h

clinching / the entries in the casual labour card

were fake or genuinea His attendance register would

have showed that the applicant had put in attendance

and worked during the period and the pay register would

have snowed that the applicant had received pay during

those months, then it would have been a good defence to

ig

m
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the applicant and even it would have proved the

prosecution case* In either case, these two docunants

were vital documanta to prove either the case of the

prosecution or the defence* Unfortunately, the inquiry

Officer has not stated anything adoat- eftyfcheng about

these two documents in his enquiry report. His

reasoning regarding non-production of casual labour

ragister is also not correct, since the document wee

very relevant to decide whether the applicant's nMie

had been shown in the casual labour register with

necessary details regarding period of work etc* Then
not

after the enquiry, tha Enquiry Officer could/have

placed any reliance on the register on the ground that

it is tainted, but at the time of production of

document tha question will be whether the document will

be relevant for the enquiry or not*

8* Therefore, we find that the applicant's requast

of production of documents and production of witnesses

have bean rejected by the Enquiry Officer and applicant's

defence has keen materially prejudiced* In such a

situation, there is violation of principles of natural

justice and violation of Constitutional riandata under

Article 311 of the Constitution where every delinquent

must have fair opportunity of defending himself* The

learned counsel for the applicant invited our attention

to some of the decisions bearing on the point.

In ATR 1986 (2) SC 186 (Kashinath Oixit Wa*

Union of India & Drs.), the Supreme Court had occasion

to consider a similar question. In that case certain

• a • 6 •
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ctoeu»ant3 uera aBkad fat by tha dallnquant official
Which wara not producad. In fact. In that caaa tha
Enquiry Offlcat had auan ordarad that tha dallnqu.nt
arflclal can hava Inapaction of tha docuaants. but tha
dallnquant was not glvan facility of noting tha d.t.1.

ilii

of tha documants through a Stenogrffhar. Tha Supraaa
Court Dbaarvad that In wlaw of tha danlal of tha coplaa
of documanta or aufflciant and fair opportunity of
copying tha documanta through a Stanographar thara was
violation of Artlola 311 C2) of tha Conatltutxon of

India and the whole enquiry atanda vitlataO. The
supraaa Court has obaarvad that tha appellant has oaan
danlad raaaonabl. opportunity or dafandlng hl.aalf and on

that account the Disciplinary Enquiry bacoaaa null and
voids

A Full Bench of this Tribunal in tha caaa of

Lai Singh Vs. General Manager. North-East Railways had
occasion to consider a similar point in a caaa of

obtaining job on a fabricated casual labour card. In

that case also, the allagation was that tha delinquent

official had obtained employment by false entries in

the Casual Labour card about previous service as a

casual labour. In order to show that tha entries in tha

casual labour card was genuine, the delinquent official

wanted the muster roll for the period when he had worked

as a casual labour. But,tha document was not produced

during the enquiry. The delinquent could not have

produced the document since it was in the custody of

the administration. In view of the non-production of

the document, the Full Bench observed that the enquiry

is vitiated since there was no sufficient opportunity

• • e9 <
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to th. dolinquont to prov. his innooanss. On th.t short
ground the enquiry procesdings csos to be qu.shsd.

In a case reported in 1999 (1)
lodis^Ofo). -

of the Principel Bench of this Tribunsi in sn identicsi
cess of Obtaining job in Rsiiusys on the bseis of fek.
casual labour card found that th. disciplinary anquiry
stands vitiated due to refusei to e.c«.ine defence uitnesao.
by the Enquiry Officer. The Division Bench pointed out
that the question the Enquiry Dfflcet u«^ to decide u.a
uhether those witnesses were relevant or/ano not tnst
uitnesaea were raliabla or not.

The learned counsel for the applicant also

pieced before us s^tecant unreported Judgoent of a
Division Bench of this Tribunal dt. 22.8.1998 in O.A.
1358/95 in tha cess nffflnt "tUf Vt- The Canerel
n.n.n.r Anr.) ■ where also it is en identical case of

Obtaining job in Railways on tha beais of a f-ia labour
card. That was also a caee where Plr.S.P.Dutlo wee the
sole witness exoained on behalf of the prosecution like
tha present case. In that case also there was a requast
of axanination of defence witness which was declined by
the Enquiry Officer. After referring to leu bearing on

the point, the Division Bench observed in pars 7 ea

1

follows :

'Ue are in respectful agreement with the aoove
observationse Ue find in the present case en
additional factor, in that raspondanta
allowed Shri 3.P.3utla, ax. I.O.U. aslemau^
appear as the main prosecution witness
enquiry officer relied on the evidence of this
witness even though he was facing an enquiry!
on to he other hand, the defence witnesses were
not allowed on the ground that some of them were
involved in conspiracy and therefore were not

^ VI ■ ... 10»
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reliable in the^ejes

to Slot copies of the docunents for inep«tionSurbt fo? Sy the »plicent end
exemine the defence nit
iSnUd«td°«liSlSoJ t^ ?""ui ?f
tLctriSeirpjocUst',3'°ae^rtr=t-.tituted
denial of proper opportunity and natural juat c
to the applicant."

It is therafore aaen that the above observations apply
direculy to the facts of the present case. There also
Hr.Outla was exatnined as a prosecution uitnesa. though
he uas facing departmental enquiry in respect of the
same scam. But, the request for the defence witness

uas rejected on the ground that defence witneeees were
involved in the scam. Therefore, the facts are identical

to the facts of the present case. The Division Bench

held that the enquiry is vitiated and order of punishment

cams to be set aside.

After going through the facts and circum

stances of the case, ue find that in the present case

there is denial of fair opportunity to the applicant

to defend himself in the enquiry in view of non-production

of documents and non-examination of defence witnesses.

Therefore, tha enquiry stands vitiated and the order

of penalty cannot ba sustained.

Now remains the question as to what order I

should follow. Hare is a case whare there is serious

allegation against the applicant of obtaining job on

a fake or forged labour card. Uhatevar the lapse on

the part of the administration may be, we cannot

compromise with the glaring allegations against the

applicant. Therefore, we are not inclined to foreclose

any further action that may be ta< en by the administration

...11.
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in continuing the enquiry againat the applicant
thay obaerve the principles of natural justice in giving
opportunity to the applicant to defend himself in the
enquiry*

As far as reinstatement is concerned, normally

uhere an order of removal from service is set aside
reinstatement is the rule* But, whether in a case where

there is serious allegation against the applicant about
obtaining job by producing fake labour card reinstatement

cannot be ordered? Ue give liberty to the Administration
to complete the enquiry and pass final orders in the

in the disciplinary case* It is open to the Disciplinary
Authority to reinstate and continue the applicant in the

post or it is open to him to pass orders to keep the
applicant under deemed suspension from the original date
of removal*

In the result, the application is allowed as10*

follows :

1) The impugned orders dt.26* 10•1994 passed

by the Disciplinary Authority and the order
dt. 5*5*1995 passed by the Appellate Authority

are hereby set aside*

2) The matter is remanded to the Disciplinary
Authority to take a decision whether to

\  proceed with the enquiry and if so he can

appoint an Enquiry Officer to conduct the

enquiry* The Enquiry Officer can proceed

on the basis of evidence already on record

and record further evidence that may be

produced by the Administration and than

record defence evidence* In such a case,

the applicant should be given fair and

sufficient opportunity to defend himself in

the enquiry including the production

of relevant documents and examination of

relevant witnesses*

3) The applicant shall be reinstated immediately*

\

* **12*
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But, the Disciplinary Authority is givan liberty
either to continue him in the post or to keep
him under deemed suspension from the deta of
original order of removal from service subject
to continuing uith the disciplinary enquiry
according to law.

4) Since this is a case of charge sheet of 1991,
the Disciplinary Authority should take a
decision one way or the other viz. to proceed
uith the enquiry or not within a period of two
months from the date of receipt of copy of this
order and in case he decides to continue the
enquiry then the enquiry should be expedited
and to be disposed of as early as possible.
In case the Disciplinary Authority decides to
continue the enquiry and keeps the applicant

under deemed auapension, then the applicant

will be entitled to subisistance allowance as

per rules from the date of deemed suspension
26.10.1994 till the enquiry ie concluded and

final orders are passed.

5) All contentions on merits are left open.

6) In the circumstances of the case, there will
be no order as to costs.

(R.G.UAIOYANATHA)
UICE-CHAlRflAN


