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ORDER(Oral)

By Reddy. JI-

Mealrd the Lsarned counsel for the applicant and

the Learned counssel Tor the r&%pund@ntm”

Z The 0Oa and the CP ariss out of ths same get of

Hence they are disposed of by a common order.
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The applicant was a Teacher (TGT in the Govt.
of  MCTD,Delhil. Hiz date of birth being 2.4.37 he was

<l

Me fil

)—x‘
FT
L

it

superannuatsd aftter attaining the age of
tha &-21/97 for seeﬁing ralief of all the pensionary
benefits  with  Interest. Whila'dispOSing.of the O wide
order dated 21.5.97, the Tribunal held that the applicant

was entitled for all the retiral bensflts,and directed the

atiral benefits in

N

respondents  to  give  him all the
arcordance with rules, subject. to any action that may bs

taken, before the date of retiraensnt of the applicant.

., Tt iz the cass of th

B

applicant, that the
regpondanté served the memo of charge on 2.7.97 which 1is
Filed as annexure ~ A atter his retirement on 30.6.727. In
wiew of the said memo of charge of the applicant was not
éiven the retirement bensfits It is the cass of the
applicant that as the chargs was sairved only  after his
retirement, the action of the respondsnts in not releasing
the retirement benefits in deliberate wviolation of the order

af - the Tribunal in 0A-21/97. Earlier he filed GDM?@@K?T
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which was disposed of wvide order dated 9.12.97 giving
liberty to ‘th@ applicant to agitate the jssue as  to  the
charge was issuead aftef ot before the appll“”nt g retirement
From sarvics It was stated by ths 1d. .moungei for the
respondents  that In the abowve CF Lhat moest of the retiral
bernefits have been relsased to ths applicant. He has also
given an undertaking to communicate the waid order within
two  wesks from the date of the order. The applicant filled
the present JOA chéll@nging the char ge dated 30.46.97, and Tor

tiral benefits with

@

& direction for relsasing all r

5. It is contended by the lsarned counsel for the
applicant 3Sh. Shyvam Babu that the action of the r*;pmndwnfg

in  the issue of the charge and procesding with the snqguilry

is  contrary to Rule 9(2)(b) of CCS{Pension)Rules,{for short

Rules) as the charge has been recelived by the applicant only
an Z.7.97 after the applicant has bsen retired from service.
Mence, the chargse is wholly incompetent and is liabkle to be
set aside. It is also contended that the issuance of the
chargs and the action of ths respondents in not paving the

retiremant benefits is contrary to the directions given by

the Tribunal in Of-21/97.

P
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. learned counssl Tor the respondents  however,
cantends that the chargs has been issued bafore the date of
retirement of the applicant on 30.&.97 itself. It was also

contended that  this is neither contrary tée rules nor  any

wviolation of tha ju ent of the Tribunal in OA-Z1/97{&N).
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T.o We hawve giwen careful consideration of the

srguments advanced by the learned counsel. Rule 2021(k) is

the relevant provision which reads as below:

"2(k) the departmental procs cjinqs
not instituted while the Gowv
servant was in service, whet
before his retiremesnt,or during
his re-gmploymsnt, -~

(i) shall not be instituted save with
the sanction of the President,

11 not be in rs rmct of anw evenl
ch took place more Lhar four wears

ha
hi
sefore such institutio "

U'

£3 . From a reading of the rule, it is clear fthat
the departmental proceedings shall be "instituted” befors
the Govt. ssrvant retires.  Sub rule ZIbH) of Rule ¢ amploys
the word "Institute”. Learned counssl for  ths  applicant
submits  that the word "institute” means an snguiry  officer
taking the cognizance of the charge. The chargs mamo has o
e received by the official. Merse preparation of the chargs
ar despatching charge memo to the chargsed official would not
amount to instituting the procesedings. The word "institutes”
has come  up for discussion in  Suppiah Chettiar Y,
¥.Chinnathurai & Ors. @&IR 1957 Madras 216 whers 1t was hald

that ths  word “inztitute” means as “setting  on foolt  an
anguiry.” The dictionary meaning of the word "institute” was
shown as te initiate an engquiry, bedinning a proceeding in a
court stec. On U.0.I. Vs, KoV, JaNKIRAMAN -~ AIR 1991 SC
2010  the Hon’ble Judgess of ths SC, considering the guestion
as  to when disciplinary proceedings/eriminal  prosecution
sald to hawvs been commanced, held that It is only whsn a

chargs  meno in a di.c" >linary proceedings or a  ochargeshset

in & eriminal presscution is issusd to the smployvas, Tt is

e
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received by the

thus olear  that unlsss the
applicant it cannct  bea salid that the disciplinary
proceadings are  institutsd. HMere despatch of the charge

mems  wWould pot come within the meaning of the Rule 2023 ()

of the rulss.

@, In the pressent csss, as mentioned supra, the

charge though dated 30.6.97, according to the applicant it
wég celiversd by  registered post o Z2.7.9T 0 and T s
statemant has not  basen controvarted in  the counter
affidavit. We have perusals the file showing the ssirvice of

the charge memo that has been served Uion the applicant. In

tthe office note dated 10.1%.97

4
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was  statsd that the
chargeshest was issued on 30.6.97 but it is also stated that
there was no  record on the file to other test the
chargashaet waé issusd to the applicant on 30.4.97 and it
was  recelved by the applicant only on 2.7.97. In the nots
[ated 13.1.98 it was clearly noted as answer to the query
that. though the compstent authority issued the chargesheat

an 30.6.97 and it was received by the charged official only

%]

On Z.7.97 which is also swvident from thes despatoh
10, It is contended by the Ld. counsel for the
respondents that the initially the chairgesheet has been sent
by Spl.Messenger  bub subsequently it has been sent by
registered post. We have carefully gone through the sntirs
counter affidavit. It is not the case of the res srondents
that 1t was initially sent by spl.omessengsr and  applicant
wWwas  not  served by messenger but by registered post.
Whatever 1t may be the fact is established that though the
cﬁaqumnemi was issusd on 30.6.97 it waé sarvad and receiwved
by' the applicant only on 2.7.97. It therefors follows, that

the disciplinary procesdings were "instituted’ an 2.V .L9T
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av it is not not permissible

The applic&nt retired ON 0. 6P

for the regpondents to institute disciplinary proceedings"

on 2, 7,97 as it contrary to the Rule Qizjib)(i) of"Pensicn

Rules. Thus the charge and the disciplinahy prmceedings are

witiated. Thay are also contrary to the judgment in
Oa-21 /97 -
1. 1t is contended by . The lducounsel for Lhe

reﬁpondents, placinr reliances upon state of Haryana WS .

£

'S.KnSingh JT 1999 % sC 140 rhat it was not necessaly ¥for the

charged official ro accept the charge and the date of issue

was Lhe raquir@ment under the rules. The jasuance of notice

o voluntary retirement anly in rule g . 32(B) punjab civil

sarvice Rules came up Tor discussion. It was held that:

Yomt any fime a'aovernment amplovee has

completed twenty years” qualifying
serwice, he May. by giving notice of
not  less than three months in writing
ta the appointing authority retire from
sorvice. HomweY e, 3. Gov&rnment
amployes May make reguest in writing o
the appointing authority ro accept
notice of legs than three‘months giving
reason charefore. on receipt of a
raguest, the appointing authority may
consider such request for the
curtailment of the period of notice
will not CaUSE any adimini$trativ$
inconvenlence, the appointing authority
may relax t e raquirement of notice of
thiree manths on the condition that the
government amployee shall not apply for
oommutation of & part of his pension
hefore the explry of the perlod of
notice of thrae months .

12 We ars Now concerned“in the present CASEe, about
the 'inatitution“ of the disciplinary proceedin& befora an

b4

official’ s retirenent F rom service and not the gquestion of

—4

acceptance of any natice for woluntairy retirement.

1
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. In the circumstances~we are of the view that
and the disciplinary proceedingﬁ have beaen initiated by the

respondents after the applicant”$ retirsment T rom sarvice.
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Mance, the chargeshest is incompetent and is liable ©
auashed. The respondents are directed to release of
retiral  benefits to the applicant with interest at 12%

the date of issue of chargeshest, within 3 months from

A

date of receiph of & copy of this order.

¢

14. The 0& is accordingly allowsd., Mo costs.
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{SMT.SHANTA  SHASTRY) (V. RAJAGOPALAY REDDY )
MEMBER (4] YICE  CHATRMAM(I)



