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ORDER (CJral)

By Reddy- J~

Heard the Learned counsel for the applicant and

the Learned counsel for the respondents.,

•-> The OA and the CP arise out of the same of

facts. Hence they are disposed of by a common order-

OA—86/98 r.

3_ The facts in ti'ie OA are started:;

The applicant was a Teacher (TGT in the uovt.

of NCTD^Delhi). His date of birth being 2.6.37 he was

superannuated after attaining che agw of ,,.;.ixfcy„ l ie fil

the OA-21/97 for seeking relief of all the pensionary

benefits with interest. While' disposing of the OA vide

order dated 21.5.97, the Tribunal field that the applicant

was entitled for all the retinal benefits,and directed the

respondents to give him all the retiral benefits in

accordance with rules, subject.to any action that may be

ta ken, bef o r e the da t e of ret i r emen t of t he ap(:> 1 i cant.

4„ It is the case of the applicant, that the

respondents served the memo of charge on 2.7.97 which is

■filed as Anne'xure — A after his retiretnenL on Ii i

Vieiw of the said rnemo of charge of tfie app].icant was not

given the retirement benefits. It is the case of the

applicant that as the charge was served only after his

ret i remen t „ t he ac t i on o f the i~esponden ts i ri not i w 1 easi nci

the retirement benefits in deliberate violation of the oi"der

of ■ t he T r i bu na 1 i n 0A■ ~21 / 97 Ea r 1 i er fie f i led CP-244/9 f

CSV
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#

{  which was disposed of vide order dated 9.12_97 giving
f**-

■\

liberty to the applicant to agitate the issue as to the
charge was issued after or before the applicant s i e:titenient

from service- It was stated by the Id,. counsel fot the

respondents that in the above CP that most of the i-etiral

benefits have been released to the applicant- He has also

given an undertaking to communicate the said order within

two weeks from the date of the order,. The applicant filed

tl'ie present OA challenging the charge dated 30„6.97„ and for

a  direction for releasing all retinal benefits with

interest-

5- It is contended by the learned counsel for the

applicant. Sh„ Shyam Babu that the action of the respondents

in the issue of the charge and proceeding with the enquiry

is contrary to Rule 9(2)(b) of CCS(Pension)Rules,(for short

Rules) as the charge has been received by the applicant only

on 2.,7.,97 after the applicant has been retired from service-

Hence,, the charge is wholly incompetent and is liable to be

set aside- It is also contended that the issucince of the

charge and the action of the respondents in not paying the

K  retirement benefits is contrary to the directions given by

the Tribunal in OA-21/97-

6- Learned counsel for the respondents however,

contends that the charge has been issued before the date of

retirement of the applicant on 30-6-97 itself,. It was also

contended that" this is neither contrary' to rules nor any

violation of the judgment of the Tribunal in 00-21/97(AN)„



y  i/,)0 have given careful consideration of the

arguments advanced by the learned counsel Rule 9(2) (b) is

the relevant provision which reads as below

9(b) the departmental proceedings, if
not instituted while the Govt„
servant was in service, whethei-

before his retiI'-emsnt,or during
hi i s reernp 1 oymen t, -

(i) shall not be instituted save with
t li e s a n c t i o n of t hi e P i' ■ e s i d e n t,

(ii)shall not be in respect of any event
whicfi took place more than four years
befoi-e sucl'i institution."

8. F'rom a r-eading of ti'le ru 1 e, it is c 1 ear that

the d e p a r t m e n t a 1 p r oca e d i r'l g s s h a 1.1 b e "in s t i t u i: e d" b e f o r e

t h e G o V t - servant r e t i r e s.. 3 u 15 r u 1 e 2 (l5) o f R u 1 e 9 e m p 1 o y s

the word "Institute". Learned counsel for the applicant

s u b rn i t s t li a. t t h e w o r d " i n s t i t u t e'' m e a n s a n e n q u i r y o f f i c e r

taking tfie cognizance of the charge. The charge memo has to

be received by the official. Mere prepai-ation of the charge

or despatching cfuarge memo to the charged official would not

amount to instituting the proceedings. The word "institute"

has come up for discussion in Suppiah Chettiar Vs.

V.Chinnathurai & Ors. AIR 1957 Madras 216 where it was held

that the woi-d "institute" means as "setting on foot an

e n q u i r y „ " T h e d i c t i o n a r y m e a n i i i g o f t; h e w o r d "institute" w a s

s I'l o w n " a s t o i n i 11 a t e a n e n q u i r y , b e g i n n i n g a p r o c e e d i n g i n a

court etc.. On U.O.I. Vs. K.V. JANKIRAMAN - AIR 1991 SC

2010 t fIe Hon '' b 1 e Ju dges o f t he SC, con s i de r i n g t he qu est i on

as to w lien d i sc i p 1 i n a ry p roceed i n gs/c r i m i n a 1 p r-osecu t i on

sa i d to have been commen ced , he 1 d tI'lat i t is on ]. y wfien a

c h a r g e rn e rn o i n a disc i [51 i n a r y r o c e e d i n g s o r- a c l i a r g e s h e e t

in a criminal prosecution is issued to tfis employee,, It is
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thus clear that unless the chargesheet is received by the

applicant it cannot be said that the disciplinary

proceedings are instituted- Mere desioatch of the charge

memo would not corne within the meaning of the Rule 9(2) (b)

of the rulee

s' - In t h e present case ̂ as me n t i on e d s u p r a, t h e

charge though dated 30-6 according 'to the applicant it

w a s d e 1 i V e r e d b y r e g i s t e r e d p o s t o n 2 - 7'' „ 9 7 a n d t |-i i s

statement has not been controverted in the counter-

affidavit. We have perusals the tile showing tlie sei-vice of

the charge memo that has been served upon the applicant. In

the office note dated 10-12-97 it was stated that the

chargesheet was issued on 30„6„97 but it is also stated that

there was no record on the file to other test the

chargesheet was issued'to the applicant on 30„6..97 and it

was received by the applicant only on 2-7-97,, In the note

[ate<j 13-1-9E) it wias clearly noted as answer to the query

that though the competent authority issued the chargesheet

on 30-6-97 and it was received by the charged official only

on 97 iwhich is also evident from the despatch register.

It is contended by the Ld,. counsel for the

respondents that the initially the chargesheet has been sent

by Spl- Messenger but subsequently it has been sent by

registered post- We have carefully gone through the entire

counter affidavit- It is not the case of the respondents

that it was initially sent by spl.messenger and applicant

was o t s e f v e o b y m e s s e n g e r b u t Ir.) y r e g i s t e r e; d p o s t

WHiatever it may be the fact is established tliat though the

chargesheet was issued on 30-6-97 it was served and received

by the applicant only on 2-7-97. It therefore follows, that

ti'ie disciplinary proceedings were "instituted" on 2.7., 97
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The

\
f or

on

30.6.97, not not. per^issiW.
applicant retired on disciplinary proceedings.
the respondents to i. =• ■ o(2)Cb)(l) of Pension

-^"0 ■f'h© ^ ^■2-r-97 as it contran ,,„^ipUnary proceedincis are
cind the Qi-ibeiF-^

Pules. Thus the Charge a , 1„
re SO con trap./,  -rhpiy are ax&wvitiated. rn-^/

0A-21./97 .

,  . by the Id,.counsel for the-  . ,"-ontended ty
11. -tate of Haryana 7s.

-  ~i reliance upon o <■respondents, placin. necessary ^cr t
- or 140 that It vjtAbbS K.Singh at 1999 O sc - isjjue

,  accept the charge and tne-1 nfficial to accep notice"  aP onder the ruies. the issuance of
«s the raauireeent C„al

,.,+.4 ^ptnent only la
for voluntary r.- that:

-  a Rules came up for discussion.Service KUie=p

c-„- a Government.. ftp any tiPv a 60 qualifyingcompleted P"® ' / py giving notice of
service, he may, jq w. iriM
not less than thr ^.^.y retire f'^^^
fo th'=> appointing aut GovernmentService. However, ^ ^,^...^ing to
employee /"^''^^authority to accept
the ^''^than three months givingnotice of ""on receipt of a
reason " tnting authority may
request, the fPP°^' for the
consider such of notice
curtailment^ o^ adirninistrativii-
will not ca appointinginconvenience, J'^Jment of notice of
may , .I'^on the condition that the
three yee shall not apply ',orGovernment omp 1 y pension
commutation ° .iy of the period o"
hrfore the expn y

rirr. of three months,notice OT Lin piKnut
J  in thr oresent case, abouur.rui roncerned,in tnw pVsie are now con-v

„, .. .. CP Phc disciplinary proceedihS beforethe "institution . , qp pho question of
,,,„Pql.s retirement from service and not

-ntice for voluntary retitem-acceptance of any notice

lu the circumstances « are of the yie» that.y ppoceedlngs have been lnitiated by the
.  and the disciplinary Ptoceeo

11-ante's retirement fiorn4. o-Ftpr the appli'-^-nt; .pPespondents after
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!~ience,, the chargesheet is incornpetent and is 11 ab 1 e to be

quashed., The respondents are directed to i-elease oT' the

retinal benefits to the applicant with interest at 12% froiri

the date of issue of chargesheet, within 3 months from the

date of receipt of a copy of this order,.

14, The OA is accordingly allowed.. No costs,

(3MT„SHANTA SHASTRY)
MEMBER(A)

( V „ R A J A G 0 P A L A^ R E D D Y )
VICE CHAIRMANfJi


