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. S . B i s t

Rambiia j S i ugli
Smgh , j cants

(AM working or\ deDutai ion as

LonstabIes/Head Constables in CBI )

t^Mi s . Shyamala Pappu . Sr . Counsel alongwi l.h
^ ' ' K . M . R . j- I I I a i and P . I*( . R o y . A d v o c a t e .s )

ve rsus

Union of India, tlirougli

I  . Sec r e t a r>
Dep t t . of Personnel & 7'i aiding
Dortli Block. Hew Del it i

2. D i rec tor

Cen t ra I Biir*eau of Invest igat ion
CGO Comple.x . Ilew De l l i i

(By Siiri Ra jeev Bansal . Advocate)

ORDER

H o n b I e S li r i S . P . Biswas

Respondents

Since bot.li the (..)A.s contain ident ical background

facts, claims for simi lar rel iefs and involve legal

issues of same nature, they are being disposed of

by a common ordei .

2. The app I i can t.s seek to chal lenge A-1 . A-2 and

A-3 orders/circuI at s dated 28.7.97. 24.3.98 and

■T 1 . o . 98 respect ively i s.sued tiy tlie respondents. By

A-1 . Cent lal Bureau of Invest igat ion (,CBI for

shor I ) has issued fresh d i rec t i ons t~egard i ng

permanent abscrpt ion of Head ConstabIes/ConstabIes

wlio had been talen on deputat ion \v i Lh them earl ier.

By A-2. respondents have brcugli t out modi f icat ions

'•1' i ts ear! ier order as in A—1 laying down

add i t i cna I yardst ictrs foi tlie purpose of

cons i dera t i on of ab.sorp t i on/f epa 1. r i a t i on of

depu t a t I on i s 1,8 and by A-3. R—I liave issued
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direct ions that al l Head h.ons t ab I es/Cons I ab I es who

lod Joined CBI up to 31 . 12,90 and wlio had iiot been

sliort"! i .s t ed Toi ati.sornl i ori . shr)uld be r Ffpa t r i a t ed /

to t. tie i t pa f en I c) f f i ces by "15.4.98.

3- I t may be ment ioned tliat wtien this case came

i i' i t ial ly beloie 1. lie Vacat ion Bench, this Tr i lsunal

provided interim tel ief on 7.4.98 staying

implementat ion of tlie impugned order dated 31 .3.98

by which tlie app I i cants 'were repatriated. The said

order was vacated by a Division Bench of this

I r i L")una I oti 2 3.4.98 l ot reasons t^ecorded i ri that

order. When the appl icants approached the Hon'b1e

High Court , the latter vide i ts order dated 4.5.98

indicated tliat We f i rid no reasoris to interfere

wi i. h the i n t e r I ocu t o r y order . pa.ssed by the

T r i buna I . We . ho'A/ever . I io Id that t lie T r i buna I wi l l

di.spose of the main case exped i t i ou.s I y . Tl i is is

how these two OAs came up for f inal hearing on an

expedi ted date. I t is ttie case of the appl icants

that even after the Higli Court gave orders

upholding CBI Director's decision dated 5.12.96^

CB I au t. h o t i t i es went ahead on t fi e i r own a I mos t

immediately and issued insti not ions tliat al l those

constables wlio liave been rel ieved in pursuance of

ttieir order dated 5. 12.96 may be taken ba<:;k in the

CBI on deputat ion basis.

^ • Order.s at Arinexure A — I 1 ( co I I y ) i s.sued in

August . 1997 provide re-engagement and taking back

of those off icials already r epa t r i a t ed ., In view of

tti is change in po I icy by tfie same respondents.

u
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aopl icanis f ind that I tie I n gr ievances stand

t.inse t t I ed and have decided tc approach this

ri ibi.inai to qoash the d i sc r- i in i na t o ry fnethod of

repatriat ion. Appl icaii ts would also argue that

vacancies which l iave arisen in the roster points

for absorpt ion are tliose which occurred prior to

1990 when the last DPC for absorpt ion was held. As

per law declared by the tton ta I e Supreme Court ,

vacarrcies wli icli have ar isen in a part icular year

sliould be f i l led up by fol lowing the rules and

procedures ctrtaining i ir those year.s wlieri ttie

vacancies arose. The ctianged or i tei ia and the

qua I i f ca t i or is i iow i n t rnjduced by c i ecu I ar dated

28.7.97 cannot I ega I I y be appi ied for tlie vacancies

of earl ier years AppI i cants claim that they have

worked foi more tlian 10 years to ttie ent ire

sat isfact ion of their super i or s. tlrat th,ey have got

good ACRs and many of ttrem have already got

r ecommenda t i oris from the SPs/D I Gs/Jo i n t Directors,

and ttiat tirey ai-e eminent ly sLi i tabie for

absorpl. ion. 1 t has beeri further contended by the

appl icants that cliartging tire pol icy once again and

I ay i rrg down f resh 'P'ja I i f i ca t i ens g i ^ i '">9

r e t r ospec t i ve ef fect and d i squa I i f >■ i ng the

appI ican Is on Ihe ground of lack of competence,

prof i c i ency etc . w i ttiout g i v i rtg ttiem t i me to

acqu i re ttie same is ati act of ina 1 a f i de on the part

of respcnden t s.

I".

5. The appI icants chaI Ienge the order dated

28.7.97 on grounds of the same being against the

provisions of the RecrLi i tment Rules. I t Is their
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grievance !hai the order dated 24,3.98 la/ing down

di fferent qua M f i ca t i or,s for two di fferent

ca t ego, 1 e.s o f Cons t ab I es : f i ) by way o f depu t a t i on

'  i i ) by difftct recri i i l inen t In tlie CB I . is

arbi trary and irrat ional .

X

4.

6. Mrs. Shyarnala Pappu. learned senior counsel

lot the app I i cants ci ted the judgemerits of the

Supreme Court in the case of State of Punjab &

Ore.Vs. Ram Lubaya Bagga etc. JT 1998 (2j SC 136

and M.P.Oi i Extract ion Vs.State of M.P. 19g7 (7)

sec 592 in support of i,er submissions that

subsequent modi f icat ions of or iginal order dated

5. 12.96 are arbi trary and d i sc r i n, i na t o r y in nature.

She ci ted judgements of the apex court in the cases

of R.Bhat & Ors. Vs. UOI. WP(C) No.1188/89

decided on 10.4.94. S.Santhanam Vs. State of

Karnataka & Qrs. JT 1995(2) SC 642 and orders of

this Tribunal in the case of Ms. S.Markanda in OA

816/97 decided on 10.3.89. as upheld by the Supreme

advance her content ions that

deputat ionists cannot be repatriated after long
/ears and should be absorbed. She has also ci ted^
in f ive separate volumes^ fairly a large number of
case laws viz. (State of Mysore & Anr. Vs.

H.Srinivasa Murthy 1976 (1) SCC 817, K.Narayanan &
Ors. State of Karnataka & Ors. 1994 SCC (L&S)
392. Bhim Singh Vs. State of Haryana 1981 SCC

(L&S) 437. Dev Dutta & Ors. Vs. State of M.P. &

Ors. 1991 (supp) 2 SCC 553 and K.Madhavan & Ors.

Vs. 1987 SCC 2291) in suoport of her content ions

in respect of absorpt ion in the borrowing

u
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organisat ion wtien taken on deputat ion by ' t rans f er '

basis. S i ni i 1 a r I y . stie tias coirie out wi t It judicial

p ronoLincemen i. -s in the cases o t DO I V. Godfrey

Pti i I i ps India Ltd. 1985 (4) SCC 369 and National

Bui lding Construction Corpn. Vs. S.Raghunathan &

Ors . 1998 (.4) SC SCALE to substant iate her claim

that the app I icants liave been assured of absorpt ion

by obtaining thei r consents and therefore they

carinct be repatriated. tlie principles of

promissory estoppel come in tjie way of respondents^

i  I' repa t r i a t i on i .s resorted to at I. hi .s .stage. I t

is also the case of ttie app I icants tfist after

dept.! tat ion of 5 year-s. wh.en tliey have been selected

and slior t - M s t ed . tlieir appointments transfer^^

can no more be considered as being on deputat ion.

To buttress her views, the learned senior counsel

by way of interpretat ion of the word

t raris f er / t rans f er on depu ta t i on^ etc . ci ted again

as many as 6 case- laws (Rani Chowdhary V.

Lt .Col .Surj i t Chowdhary (1982) 2 SCC 596, Son la

Bhatia Vs. State of UP 1981(3) SCC 239, Hira Lai

Ratan Lai etc. vs. State of UP (1973) 1 SCC 216,

Hira Lai Ratan Lai Vs. STO. S-l l l AIR 1973 SC

1034, SuIochana Amma Vs. Narayanan Nair AIR 1994

SC 152 and Dhattatraya Govind Mahajan & Ors. V.

State of Maharashtra (1977)2 SCC 548) to bring into

,  sharp focus thiat the app I icants cases do not fa I I

wi tli in the orders dated 30.3.98. She drew our

attention to tlie relevaiit portion of tlie order

which i .s extracted belov/:

•  i .f •; M-r*n zxi'ji j
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"AM Head doti s t ab I es / Cons 1 al."! I as who have
joined CB i on deputaUon on or befc-re
3 1 . 1 2 . 90 and Itave riol been siicr t; - M s t ed
for ai.isorp i i rni are re I i eved

7. As per Mrs. S. Pappo . appMcants s case.s

would not fal l wi tli in Hie aforeosaid order because

(  i ) they have not joined CBI on deputat ion but i t

is a case of "transfer on depu1 at ion" and ( M 3 they

have tjeen short-l isted for absorpt ion. List of

persons so sfiort—Msted containincj the names of

appI icants have been made avai lable also in Vo1 . i I

of the wri tten subm i ss i or>s, submi tted by the

I eai'i'ied .seti i r.)r c(.iurise I / We wriu I d . hovvevei . rneni i ori

tliat al l these case laws or Judicial pronouncements

brought out by tlie learned senior counsel are

intended to support cases of appl icants plea fot

absorpt ion. Tlie basic issue, however, now stands

wel l sett led by the High Court in i ts order dated

30.5.97 wheri ttie Union of India approached the High

Court against the orders of this Tribunal in OAs

40. 288 and 488/97 decided on 21.3.97. The High

Court vide i ts orders in CWs 172.1 . 1888 and 1895/97

dated 30.5.97 held that deputat ionists do not have

a  legal right for absorpt ion and cannot chal lenge

the orders of r epa t r i a t i on . Tlie High Court also

held tfiat tCgggum j ,-,g ffiat tlie respondents

(appl icants lierein) because of tlie past pract ice

which v/as i ri vogue were having even a legi t imate

expectat ion that befor-e repatriat ion they wi l l be

duly considered for being atasorobed . which case was

even not set up by tliem. but such a legi t imate

expectat iori also cannot give rise to any

en f or-ceab I e right seeking direct ion against the

K
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spondents berei ri )

^,,en a po 1 icy decision

tlnn-.n,i9l' the impugned

fon considera I ion

has since

 C! I V e d.) ' I '

.landing ol der ' da ted 5 . 1 2 ■

«  U.e n«h. of fhe i.w fald down on the
„,,0,ioof of abe.ono..on/nepa,riaf ion. loaoned aenion
r.oonael for I ho app 1 i oan t 3 . n t he course of oral
submissions l imi ted her .Bl iets only lo

.  L „ ' T' S S ' " I W ©
of considering the appHcaims

r\ V i ew of
bacftgrcund of the order dated 20.1.97 .

no 1 reoui i'S'^ to go
111 is ctranged posi t ion, we

l irabi l i tv ci olheiwise of the longi  l iic the app I I can i M i ,

,,,, of o.lal ions adyanced by the learned senior
counsel foi the appl icants.

9  Whi le opposing the claims of the appl icants,
gsieev Bansa I . counsel fc the respondents

srgued that CB, olroular dated 20,7.B7 only
gresoribes certain guidel ines for considering
nbsorpl ion of Head ConstabIes/ConstataIes unde, the

300000,„s. CBI being tfie borrowing authority in
this case has a right to frame pol icy guidel ines
(be interesl of the organisat ion and in this
Prooess no statutory rules have been violated by
CBI authPI i t i es .

,0 ,, has also beer, submi tted by lite respondents
the order dated 3t.3.98 is not Intended to

cause any harm to any one of the appl icants since
oone of the enforceable r ight of the appI I cants has
been infr inged upon pui'suanl lo H.al or de. . This
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ordei' of rena I f i a t i on was issued after considering

the candidature of al l tfie cases sent to the Head

Off ice for absorpt ion in accordance wi th the

quideI ines laid down by Hqrs. of LB I as per OM

dated 2T 8.97. Learned coitnsel ci ted the judgement

Qf t iie apex court i t i the case of Rat! La! B. Son i

Vs. State of Gujarat AIR 1990 SC l'l32 to say that

persons oi r deputat ion cannot claim absorpt ion or

cha I I eri9e 11ie r.7;t der' of repa t r" i a t i on .

i -j Real ising the posi t ion of law on the subject

o f a t) s o r t i o n /■ I~ e p a t t' i a t i c n . I e a r" ii e d s e ri i o r cotr n s e I

for tlie appl icants then made strenuous efforts to

bui ld irp a case for appl icants only on the basis of

d i SCI - i Ml i na t i or-i by submitt ing tfiat by change of

pol icy. deputat ionists l ike the appl icants herein

woi'lr ing otr the day of the said po I icy cannot be

denied considerat ion for r-e tent ion wi th CBI at par

V/ i t ti o t tie r s . pa r t i cu I a i I y when simi lar ly pi aced

depu ta t i oi) i s ts have been considered and actual ly

atrrsoi'taed l:iy tlie CB I ,

1>

12. Based on facts and circumstances of these

cases and records made avai I able to us. we are

requi i-ed to adjudicate i f by means of subsequent

modi f icat ions of the main pol icy of 5 . 12 . 96 ^there

has beeri i n f i' i ngemen t upon the rights of the

appl icants for considerat ion in terms of equal i ty

wi th otlier's. as aforesaid. De ve I opirieri t s tfiat took

place after 30.5.97 wtien the Delhi High Court gave
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{10 1

f  a l.j s o r p I i o I w r e p a t r i a t iono I

of depu1 af ion!sIs. are wot

3 3 f- o 1 I ows :

t h--men t. i on i ng ■ They are

( j ) A few off icials who J"; <2 90
depiifal ion basis even . f ̂
have not been repat r iated lanof
rase-^ of V .K .Ganlliani. M.Ohakko. Jaga
Ren, and Zamal Khan have been ci ted as
examp Ies;

, j i ) Several Head Constab1es/Constab1es^ about
4 1 in numbei . who were repati 1 a ted
February. 1997. were taken back m
Auqust 1997. ab.sorbed m March. 1998
ordbis issued accordingly in December.
1998 by CBI author i t ies.

I  i i i I ■;'8 CRPF Head Cons tab Ies/Cons tab Ies
repatriated immediately .v'nJdJr
^ere cal led back vide Annexure A-IX cruder
dated 31 .7.97; simi larly 3 TBP
Constables repatriated fgp
back on 5.8.97 by Annexure A-E order
the purpose of absorpt ion.

( iv) Evert some of the appl icants^ tn°\'he^casenurr,ber- . who were responden s ^he c
before Delhi High Court have been
absorbed. even though they lost their
cases vide High Court s order dated
30.5.97:

fv) Or^der- of the respondents dated 3 1 . 3^98
not indicate that the apo, icants

c^tes were reconsidered in the l ight of
the new guidel ines dated 21 .8.97 andreiected. " Al though the counter rep^y

•  dated 18.9.98 ment ions in para 6 tha
ctvbe candidature of t he app I 1 can t s f orabsorpt ion has been du 1 y cons 1 dered t^yU,; nLoondenia'V , 1 does ,

cases were reconsidered in the ig
Vbe new guidel ines and rejected

p LI I's LJ a n t to 111 a t .

13. Looking a I I ho detai Is in sub-paras ( i i ) to
( iv) under para ,2. we are reminded of the orders
of the apex court ih Prem Devi V. Delhi Admn. ,989
Supp (2) see 330 whei-ein their Lordships di rected
that other employees Ident ical ly placed should be
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g i veti I he saine benef i I' whi i ch '.voi.i i d avoid

unnecessat-y !M. igat ion. The same si tuat io

pr eva i I s hoi^o i n ,

14. We also f ind that ttie appl icants were

s h o r t - I i s t e d >.• i d e o i- d e r s dated 22.2.96 for the

norpo.se of as.sess i no ttieir ,soi tabi l i ty for

absorpt i oi i . Final ordei of at:nsorpt ion was to be

preceded by ot:)taining "Mo Object ion Cert i f icates"

from the respect ive departments concerned wh i ctt

a I .so came in the case of almost a I I the app I icant.s

tierein, Undei tire nev.' gu i de I ines dated 2fl . 7 . 97 .

cases of absory:;- i: i oris are required to Ise scrut inised

through a 3--t iet process. Respondents have not

cancel led 2 2.6.96 order^ what to speak of

indicating reasons for cancel l ing the same, though

they could have done i t legal ly. I t is a I so not

clear i f tlie respondents liave re-examined

appI i can t s' cases i n the I i gh t of new gu i deI i nes

and rejected tlieir claims accordingly. Since the

aforesaid guideI ines were not put on Mot ice Board

for the purpose of informat ion of one and al l l ike

the app I i cants hereiri. their cases were required to

be sent depar tmerrta I ly to SsP ( i .e. f irst level of

scrut iny) for tlie purpose of recons i dera t i on in

respect of thei r sui tabi l i ty. I t was necessary to

do so because ( i.) app I icant.s names were already in

the process of absorpt ion when the original pol icy

decision was taken on 5. 12.96 and ( i i ) on

reconsideration^ a large number of simi larly placed

1 •
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o I' f i c I a I s liavp been reca i I eel aiid tiaken back for~ the

ni.icpose of absoi ri t ion everi at ec t. fie ordefs of the

!  l i gli C'.oiii' I (,)n 3f) . h . 9iy*r

15. We are constrained to indicate t fiat A-I I

'tkos«- ̂
go i de I i lies da ted 24 . 3 . 98 , par t i cii I ar I y para 1 ,

smacks of pick and clioose and tiack-door entries in

the backgi~OLind !5 f the standing ornJer klo. .28/96

dated 5 . 12 .96 wfi ich meiit ions "No request for

absorpt ion, whatsoever, wi l l be entertained".

i

16. We may also add ti iai. s i m i lai ly placed

off icials work i iig in the l?.B 1 bar! a I .so aproached Itie

Hyderatiad Bencki of t. lie Trifiunal in OA 410/98, Tfie

claim of I he apkO icants therein was rejected by

that Bencli vide i Is order dated 31 .3.98 on the

ground that the appl icari ts have no right to^^cl ing*'

to the borrowing department . Pet i t ioner's therein

went in appeal trj tire Higli Cour t of Andlira Pradesh

who. in turn. vide order dated 25.6.98 in WP

No. 133090/98 . upheld the Tr- ibunal's view and

rejected appi l icants' claim tfierein on tlie ground

that ^^Mr . Va I Irrru could not also point out any

d i scr i ni i na t i on pract ised by CB I in ei ther

recrui trnent or abscu p t i on as two otlier.s alongwi th

tfie pet i t i rjners . who are also simi larly si tuated as

pet i t ioners and who are the deputat ionists. were

interviewed and they were absoi~bed in tfie service

of CB I for- the reason tfiat the said two

deputat i on i s ts possess a pass in SSC .

Hi'
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IT. We f i Mci tliat tfiose pe 1 i I i oner-s before the High

Court of Af-' wl-io were CRFF off icials oti deputat ion

wi tti CB i liave now apiD r oarUied the apex ci.')urt itia i n I y

cr\ groLJiids of d i acr i in i na t i oii . Those pet i t ioners

did not rel inquisii their- ctiarges and after- tiearing

SIP lfo. t304R/98 on 7,9,98. the Supreme Court

order'ed as ufidei- ;

"Pending further orders, status quo as

of today shal l be maintained"

Tlius, those depu t a t i on i s f s based at Hyderabad^

thoupti ordered to Ise le i ieved^ coi'i t i nue wi th CB I as

aii inter i in iiieasure only.

/

to. In the background of tiie circumstances, and

posi t ion of law on the subject . we are in

respectful ag reeiTieri t wi th ttie views of ttie Hon ble

Higli Courts of De I l i i and A.P^ Appl icants have no

vested legal rights in respect of their claims for

absorpt ion rior ttiey can legal ly clna I I enge the

orders of repa I r i a t i on . I t is .seen tti at ttie

appl icants main plank of present attack is on the

t'ja.s i s of d i sc r- i ni i na t i ori . Mere fact that respondent

authori ty has issued a part icular order in the case

of anot.iier per.sor. or per.sons .s i m i larly .si tuated can

never be a ground for issuing a wr i t in favour of

tlie pet i t ioners on the plea of d i sc r i m i na t i on . In

other words. High court/ Tribunal cannot ignore law

and we I I accepted norms governing wri t Jurisdict ion

and say that because in one case a part icular order

has I'jeen passed or a part icular act ion Iras been
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taken. fhe .same must be repeated for ^hers

irrespect ive of i.he fact that whether such an order

act ion i .s cori tr-^ary to law or ottter-wise. I f one

I'Bs no legal r ight, he/she cannot complaint of any

discriminat ion on the premise that something was
given undeservedl y tpsimi lai ly placed persons,
"Dlcss the wrong done has been ctta I I enged (.see

Chandigarh Admn. & Anr. V. Jagj i t Singh & Anr.
etc. JT 1985 (. 1) 445,). And i t i .s this very

wrong i .e. n' i sci- i in i na t ory treatments tlial: have

now been chal lenged in these two OAs by ci t ing

evidences and detai ls as ment ioned in paras 1 1 to

15, Wfi i le we rei terate ttie orders of Higti Courts

of Delhi and A. p. i ,-, respect of appl icants' main

claim for absorp t. i on . bu t in the background of

series of subsequent developments as detai led. in

part icular. in paras 1 1 to 14. appl icants' claims

rcr reconsiderat ion cannot be denied on principles

of natural just ice. in respect, of oui^ stand on

reconsiderat. in. we get a direct support from the

judgement of the Supreine Court in the case of

Managing Director. APSRTC Vs. S.P.Satyanarayana,

1998 see (. L&S.) 1710 decided on 7 , 8 . 98 .

19. in the resul t , we a I Iow these OAs part ly wi th

the fol lowing directions;

!■ i

(  i )

i

Mppl icants stial l be al lowed to join back
and cont inue wi tli the respondent.s (CB I )
only up to the dale their cases are
reconsidered at a very high level ,
part icularly by R-1 , in the l ight of the
guide! lues enunciated by ttie resfjondents
order dated 27.8.97:



I  ilf

>H,| -
t

(  i i )

{ 15 )

AppI icants shal I stand
a I I owed to con 1 i nue w i Ih

others. depending on the
takefi by R- i . T11 i s stia I
a per i od o f

receipt of

order .

repa t r i aTed or
CBI at par wi th
dec i s i on to be

be done wi thin

ttiree irroriltis from ttie date of

a  cer t i f ied copy of this

(  i i i ) Wfiatever may l^e

D i t ec t o r /CB I . t Ire

conimrtn i ca ted to a|.>p

at tlie appi o(.)i i ate

t  Ire dec i .s i on of

same shaI I be

I  icants i nd i v i duaI I y

level wi thin t he t i me

l imi t as aforement ioned.

(iv) Ttie intervening period i .e. date from
which they were r'e I eased on repatriat ion
t i l l the date decision is taken wi l l be

treated as leave of t ire I- i nd drte to ttiem
atrd salary paid accordingly. No action
slial l be taken in respect of ttiose
against wliom warrants of arrests have
been i ssired or eviction proceedings for
not vacat i rrg Government quar ters al lotted
to therrr have been ini t iated.

( V ) Tire re shal I be no order as(|^to costs.

JrteTTTCr^r ( A.) Member(J)

/gtv// .


