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Satbir Singh

Krishan Kumar Prasad

6. Digambar Singh

7. 3.S.Bist

Rambha i Singh

8. Milap Singh .. Applicants
CAL1 working on deputation as

Constables/Head Constables in CB!)

[ I N

0

(Mi's. Shiyamala Pappu. Sr. Counsel alongwith
Shri K. H.R.Pittai and P.K.Roy. Advocates)

versus
Uniion of India. through

!, Secretary

Deptt. of Personne! & Training

Horth Block. Hew Delhi
2. Director

Central Bureau of Investigation

CG0 Compiex. HMHew Delfi .. Respondents
By Shri Rajeev Bansal . Advocate)

ORDER
Hon ble Shri S.F. Biswas
Since both the QAs contéia» ;dentical background

facts. ciaims for similar reliefs and invelve legal
issues of same nature. they are being disposed of
by a commor orded
2. The applicants seek to challenge A-1. A-2 and
A-3 orders/circulars dated 28.7.97. 24.3.98 and
31.3.95 respectively issued by the respondents. By
A-1. Central Bureau of Investigatltion (CBI for
short) has i ssued fresh directions regarding
permanent abscrption of Head Constables/Constables
who had been tabken on deputalion willy them earliier.

By A-2. respondents have bLreught out modifications
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of its earlier order as in A= faying down

additicnal yardst icks fol o the purpose of

consideration of abscrption/repalriation of

deputationisle and by A-3. R-t have issued
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{3]
direcltions that all Head Cdnstables/Constables who
had  joined CBI upto 31.12.90 and who had not been
short-listerd for absorntion. should be repatriated

to their parent . offices by i5.4.98.

3. b may be mentioned that when this case came
initially before the Vacalion Bench. this Tribunal
provided interim relief on 7.4.98 staying
implementation of the impugned order dated 31.3.98
by which the applicants'were repatriated. The said
ordet was vacated by a Divisicn Bench of this
Tribunal on 23.4.98 for reasons recorded in that
order . When the applicants approached the Hon bie

Migh Court. the latter vide ils order dated 4.5.98

indicated thhat “"We find no reasons to interfere
wilh the imterlocutory  order .passed by the
Tribunal. We. however. hold that the Tribhunmal will
dispose of Lhe main case expeditiously’ . This " is

how these two OAs came up for final heatring on an
expedited date. It i1s the case of the applicants

that even after the High Court gave orders

upholding CBI! Director’'s decision dated 5.12.96)

CBI authorities went ahead on their own almost
immediately and issued instructions that all those
constables who have been relieved if pursuance of
their order dated 5.12.96 may be taken back in the

CB! on deputation basis,

4. Orders at Annexure A-11 {coltiv) i ssued i
August . 1987 provide re-engagement and taking back
of those officials already repatriated, In view of

this change in 'policy by the same respondents.
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\d
applicants find that their grievances stand
¢ D . .
g? unsettled and have decided te approach this

Fiovbunal Yo guash the digscriminatery methed of
Pépalriatimn. Applicants would also  argue that
vacancies which lhave arisen in the roster points
for absorption are those which occurred prior to
18990 when the tast DPC for absorption was held. As
per law declared by the Hon'ble Supreme Court.
vacancies which have arisen in a particuiar vyear
should be filled up by following the rules and
procedures ohbtaining in  thos=se vears when the
vacancies arose. The changed criteria and the
qualifcaticns  now inlroguced by circular dated
28.7.97 cannot tegally be applied for the vacancies
of earltier years Applicants claim that they have
worked fol mere tharn 10 years te the entire
satisfacticon of their superiors. that they have got
gocd ACRs and many of them have already got

recommendations frrom the SPs/DIGs/Joint Directors.

and that they are" eminent |y sqitable for
3 abscrption. It has been furlher contended by the
| applicanls that changing the policy once again and
laying down fresh gqualificaticns giving
retrospect ive etfect and disgqualifying the

applicants on  the ground of tack of competence.
preficiency etc. without giving them 1Lime to
acquire the same is an act of malafide on the part

of respcnden!s,

5. The applicants challenge the order dated

0¥ 28.7.97 con greounds of the same being against the
/T

pirovisions of the Recruitment Rules. It is their
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grievance {hat the brder dated 24.3.98 laying down
different qualifications for two different
categories of Constables: i) by wavy of deputation
and (i) ﬁy direct recruitment ju the CB1., i s

arbitrary  and 1vrational .

6. Mrs, Shvamala Fappu. learned senior counsel
for tﬁe applicants cited the judgements of the
Supreme Court in the case of State of Punjab &
Ors.Vs, Ram Lubaya Bagga etc. JT 1998 (2) sC 136
and M.P.Oil Extraction Vé.State of M.P. 1997 (7)
SCC 582 in  support of hep submisgicns that
subsequent modifications of criginal order dated
5.12.96 are afbilrary and discriminatory in nature.
She cited Iudgements of the apex court in the cases
of R.Bhat & Ors. Vs. UOI. WP(C) No.1188/89
decided on 10.4.94. S.Santhanam Vs. Staté of
Karnataka & Ors. JT 1995(2) SC 642 and orders of
this Tribunal in the case of Ms. S.Markanda in OA
816/97 decided on 10.3.89. as upheld by the Supreme
Court . to advance her contentions - that
deputationists cannot e repatriated a%ter long
rears and should he absorbed. She has a!so cited>
in five separate volumes, fairly é large anber of
case laws virz, (State of Mysore & Anr. Vs.
H.Srinivasa Murthy 1876 (1) scc 817, K.Narayanan &
Ors. State of Karnataka & Ors. f994 SCC (L&S)
382. Bhim Singh Vs. State of Haryana 1981 scc
(L&S) 437. Dev Dutta & Ors. Vs. State of M.P. &
Ors. 1881 (supp) 2 SCC 553 and K.Madhavan & Ors.
Vs. 1887 SCC 2291) in sudport of her contentions

in respect of absorplion in the borrowing
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organisation when taken on deputationkn/eﬁransferﬂ
basis. Simitarly . she has come out with judicial
proncuncements in the cases of UOI V. Godfrey
Philips India Ltd. 1985 (4) SCC 369 and National
Building Construction Corpn. Vs. S.Raghunathan &
Ors. 1998 (4) SC SCALE to substantiate her claim
that the applicants have been assured of.absorption
by ob{ainiﬁg thetr consents and therefore they
cannct he repatriated. The principles of
promissory estoppel come in tﬁe way of respondents,
if repalriation is resorted to at Lhis stagse. It
is also .the caée of the applicants that after
deputation of &5 yvears. when they have been selected
and short-listed. their appointmeﬁts “by transfer”
can 1o more be considered as being on deputation.

To buttress her views. the learned senior counsel

by way of interpretation of Lhe word
transfer/transfer on deputation)gtc. cited again
as many as B case-laws (Rani Chowdhary V.

Lt.Col.Surjit Chowdhary (1982) 2 SCC 596, Sonia
Bhatia Vs. State of UP 1981(3) SCC 239, Hira Lal
Ratan Lal etc. vs. State of UP (1973) 1 SCC 2186,
Hira Lal Ratan Lal Vs. STO. S-i1l1l AIR 1973 SC
1034, Suléchana Amma Vs. Narayanan Nair AIR 1994
SC 152 and Dhattairaya Govind Mahajan & Ors. V.

State of Maharashtra (1977)2 SCC 548) to bring into

. sharp focus that Lhe applicants’ cases dc not falf

wilhin the orders dated 30.3.98. She drew our
attention te the reltevant peortion of the order

which is extracted below:
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At Head Constables/Constables who have

joined CHI oh deputalicn or or betcre

21,12 .90 and have ncl been short-listed

for aheorpticon are relisved’
v As  per  Mrs. S. Pappu. applicants’' s cases
would mnot fall within the aforeosaid ovrder because
(i) they have not -joined CBI on deputation but it
is a case of “transfer on deputation” and (ii) they
have been short-listed for abscrpticn. List of
persons so short-listed containing the names of
applicants have been made available also in Vol.ll
of the wriiten submissions, submitted by the
jearned senior counsel s We would., however. mention
that all these case laws or judicial prenouncements
brought  out by the learned senior counsel are
intended to support cases of applicants’ plea for
absorption. The basic issue. however, now stands

_ 6 ‘ftbd (T

we l ! settled by the High Court in its crder dated
30.5.97 when the Union of India approached the High
Court against the orders of this Tribunal in OAs

40. 288 and 488,987 decided on 21.3.87. The High

Court vide its corder

o

yh CWs 1721. 1888 and {895/97
dated 30.5.97 he!d that deputationists do not have
a leyal righg for absorpticon and cannot challenge
the orders of repatriation. The High Courl also
held that Caasuming that the respondents
(apnlicants herein) because of the past practice
which was in'vogue were having even a legitimate
expectation that before repatriation they will be
duly ccnsidered for being absorobed. which case was
even not set up by theﬁ. but such a jegitimate
expectation also cannot give rise to any

enforceakle right seeking direction against the

'n-,\j"f
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appel lants ( respondents herein) for consideration
forr absorplion. when‘a poticy decision has since
been talken as conveyed through the impugned

19
ctanding order dated §.12.36.

3. I n the Pight of the law jaid down. on the
sub ject of absorption/repalviaiion. learned senior
counse for the applicants in the course of oral
suhmissions limi ted her reliefes onty te the extent
of considearing the app\iaants‘ cases D the
packground of the order dated 28 .7.97. tn view of
ihis changed positlion. we are noi required to  do
into‘ the applicability ot octherwise of the long
fist  of citations advanced by the learned senior

counsel for the applicants.

9.‘ While opposing .H\e claims of the applicants.
St i Ra ieev Ransal . counsel fol the respondents
argued that CBI circular dated 28.7.97 only
prescribes certain guidelines for considering
absorption of Head Constab\es/Constabies under the
respondents. el neing the Borrowing authority in
this case has a right to frame po]icy guidelines in
the interest of the crganisation and in this
process No statutory rutes have been violated by

CBI author ities.

10 . \t.has also been submi t ted by the respondents
that the order dated 31.3.98 is not intended to
cause any harm to any one of the app!icants since
none of tihe enforceaﬁle right of the applicants has

heen infringed upocn pursuant to that order. This

e p—— i —



{9}
order of repatriation was issued after considering
the candid%iure of all the cases sent to the Head
Office forr absorption in accordance with the
guidelines taid down by Hagrs. of CBI as per OM
datled 27.8.97. learned counsel cited the judgement
of the apex court in the case of Rati Lal B. Soni
Vs, State of Gujarat AIR 1980 SC 1132 to say that
persons. o deputaticen canncot claim absorption or

challenge thes order of repatriation.

11 Rea!ising Lhe positicri cof law on the subject
of absorption/repatriation. Jearned senior counsel
for the applicants then made strenuous efforts to
buitd up a case for applicants only on the basis of
discrimination by submitting that by change of
policy. deputationists like the applicants herein
worlking ofi the day cf the said policy cannot be
denied consideration for retention with CBI at par

with other

[©)]

particulat Iy when simitarly placed
deputationists have heen considered and actually
abhscrbed by the CBI.

RSN Based on facts and circumstances of these
cases and records made available to us. we are
required to adjudicate if by means of subsequent
modificaiions ‘of the main policy of 5.12.96 kthe_re
has been cgsi infringement upon the rights of the
applican{s for consideration in terms of equality
with others. as aforesaid. Developments that took

place after 30.5.87 when the Delhi High Court gave
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{101
on the issue of absorption/repatriation

tionists. are worth-mentioning. They are

A few officials who joined CBI on
deputat ion basis even before 30.12.90
have not  been repatriated titl Nnow .
Cases of VK L Gantham. M.Chakko. Jagat
Ram and Zamal Khan have been cited as
examples;

Severa! Head Cunstab)es/Constables. about

41 i numbet . who were repatriated in
EFebruary. 1997. were taken back in i
August. 1897. abscrbed in March. 1998 and ;
orders iesued accordingly in December.

1998 by CB! authorities.

i
23 CRPF  Head Constables/Constables 1
repatriated immediately after 5.12.96 b
were called back vide Annexure A-1X order t
dated 31.7.97: similarty 3 | TBP 8
Constahles repatriated have been ca!lled f
back on 5.8.87 by Annexure A-E order for
the purpose of absorption:

Even some of the app!licants. about 20 in '
number . who were respondents in the case |
before Delhi High Court have been |
absorbed. even though they tost their L
cases vide High Court s order dated !
30.5.97:

Qrder of the respondents dated 31.3.88

does not indicate that the applicants'

cases were reconsidered in the light of %
the new guidelines dated 27.8.97 and !
rejected. At though the counter-reply ‘
daled 18.9.98 mentions in para 6 that -
ttihe candidature of the appl!icants for \\5
absorpticn has been duty considered by ‘
the responden!s’\ it does not indicale if

the cases were reconsidered in the light

of the new guidelines and rejected
pursuant to that.

ing at the details in sub-paras (i) to

under para 12. we are reminded of the orders

of the apex court in Prem Devi V. Delhi Admn. 1989

Supp (2) SCC 330 wherein their Lordships directed

that

other employees identically placed should be




{!’

{11}
given the sam2  benef it which would avoid
unnecessary titigation. The same situatio e
~
: . . ‘ ~
prevails harain, : ié )
14, We also find that the applicants were

short-tisted vide orders dated 22.2.96 for the

mirpose of as ing their suitability for

n

es:

i

absorption. Fiﬂal order of absorption was te be
preceded by obtaining "Ho Objection C(Certificates”
from the respective depariments concerned which
also cams in the case of almost all the applicants
herein, Uncder the néw guide!ines dated 28,7.97,

cases of absorpiions are remitired o be scrulinised
!

through a 3-liet process. Respondents have not Z
cancel led 22.6.86 order, what to speak of {
indicating reasons for cancelling the same. though ?
1
they could have done it legally. bt 12 also not :
clear if the respondents have re-examined »?
applicants’ cases in the light of new guidelines '%
and reiected their claims accordingly. Since the %
N
aforesaid guidelines were not put on Notice Board ﬁ
for the purpose of information of one and all [ike E
the applicants herein., their cases were required to ?
{
be sent deparimentally to SsP (i . e. first level of f
scrutiny) ror the purpose of reconsideralicn in. i
respect of their suitability. [t was necessary‘to
do so because (i) applicants  names were already in ‘
the process of absorption when the original policy %
decision was taken on  5.12.86 and (ii) on
reconsideration> a.lérge number of similarly placed
.
by
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o f121
s 3 “officirals have heen recailed and taken back for the
E
nurpose of absorption even after the orders of the
High Court on 30.5.9(p
15, We are constrained to indicate that A-I|
guidel ines dated 24 .3.98, particularlyh para 1. h
oo+ .f

emacks of pick and choose and back-door entries in
the bhackground of the standing order HNo..28/98
dated 5.12.96 which metticns “No request for

absorption, whatsocever. will be entertained’.

i6. We may also add thalt similarly placed

officials worl ing in the 81 had also aproached the

Hyderabad Bench of the Tribunal in OA 410/98. The
claim of the applicants therain was o jected by
that Bench vide ils order datled 31.5.98 orn  the
ground thal }he applicants have no right to“cling”
to the borrowing depattment. Petitioners therein
went in appeal té the High Court of Andhra Fradesh

who . in turn. vide order dated 25.6.98 in WP

4 Mo.133080/98. upheld the Tribunal's view and
rejected applicants’ claim therein on the ground
that COMmp . Va!lLuwj could not also pocint out any
discriminatic practised by ce! ir either
recrui tment  or abscrption as twe cthers alongwith
the petitioners. whe are alsc similarly situated as ;
k
petiticners and who are the deputationists. were é
£
interviewed and they were absorbed in the service %
L
of CBI forr Lhe reason that the said two é
4
deputationists possess a pass in ssc . ®? %

AP~
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authority has issued»alparticu|ar order i the case
of ancther person or persons similarly situated can
never be a ground for issuing a writ in favour of
the petitioners on the plea of discrimination. In
cther wo}ds. High court/ Tribunal cannot ignore law
and well accepted norms governing writ jurisdiction
and say that because.in one case a patrticular order

has Dbeen passed orr a particular action has been

g S ' S s i indl

{13}

17. We find that those petitioners hefore the High "

Court of AP whoe were CRPFF pfticials on deputation

with CB! have now approached the apex court mainly

e grounds of discrimination, Those petitioners

did not relinguish theif charges and after hearing

SLLE o 13048/98 on 7.9.98. the Supreme Court

crdered as under:

"Pending further orders. status quo as
of today éhall be maintained”

Thus . those deputaticonists based al Hyderahad, ’

thouagh crdered o be relieved7 continue with CBIl as é

ati interim measure only. ;
i

18, In the background of the circumstances. and i

position of law on the sub ject. we are in E

respectful  agreement with the‘views of the Hon'ble 5

High Courts of Delhi and A.ﬁl Applicants have no

vested legal rights in respect of their cltaims for %

ahsorption nor they can legally challenge the ;I

orders of repalriation. 1t is seen that the ;

applicants’ main plank of present attack is on thé ;

basis of discrimination. Mere fact that respondent ;}
™~
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tal.en. the  same  must be repeated for hers
irrespective of the fact that whether such an order
or action is contrary to law or otherwise, If one

has  ne tegal fight’ he/she cannot complaint of any
digcrimination on the premise that soemething was

givern undeserved!, to zimilar iy placed persons,
unless the  wrong déne has heen challenged (see
Chandigarh Admn. - & Anr. V. Jagjit Singh & Anr.
etc. JT 1985 (1) 445). And it is  this
“wrong™ e, discriminatory ireatmenté that have
now  beeri chatlenged in these two OAz by citing
evidences and details as menlioned in paras 11 to
15. While we reiterate the orders of High Courts
of Delhi and A . F. i respect of applicants’ maih
claim  for absorplion. " but in the background of
series of subsequent developments as detailed, in
particular, in paras 1t te 14, applicants’ claims
for  reconsideralion cannot be denied on 3rinc;ples
of natural justice, In respect of our. stand on
reconsideratl in. .we get a direct support from the
iudgement of the Supreme Court in the cése of

Managing Director. APSRTC Vs. S.P.Satyanarayana,

1898 SCC (L&S) 1710 decided on 7.8.98.

19. In the result. we allow these OAs partly with

the following directions:

(i) Applicants shal | be allowed to join back
and  continue with the respondents (cBt)
only upto the date their cases are
reconsidered at a very high level .
particutarliy by R-1., in the light of the
guidelines enunciated by the respondents’
order dated 27.8.97:

TAT
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(v)

//gtv// .

(i)

(i)

(iv)

{15]

Applicants shall stand repatriated or
allowed to continue with CBI atl par with
others, depending on the decision to be
taken by R-i. This shall be done within
a period of three months from the date of
receipl of a cetrtified copy of this
order .

Whatevel may be the decision of
Director/CBI . the same shal | be
communicated to applicants individually
at the appropriate level wilhin the time
fimit as aforementioned.

The intervening periocd i.e. date from
which  they were released on repatriation
til! the dale decision is taken will be
treated as leave of the lind due to them
and salary paid accordingly. No action
shall be tal.en in respect of those
against whom warrants of arrests have
been issued or eviction proceedings for
not vacating Government quarters allotted

to them have been initiated.

L

-
E] PN -~

There shall be no order as%to costs. o

Member(A) Member (J)
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