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HON'BLE SHRI T.M. BHAT . MEMBER !tJ)
HON'BLE SHRf S.P. BISWAS. MEMBERS A)

OA 779/98
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"I . Patel Praful la Bha i

2. Rahesg Kumar Ghai
3. Om Prakash

4. Rajb i r Si ngh
5. Ratan singh
6. Ishwar i Prasad

7. Ashok Kumar Sharma

8. Pratap Si ngh
9. Jamun S i ngh
10. Kama I S i ngh
11 . J.P.Lakhora

12. James KhaIkho

13. Mohd. Shahjanhan
14. Kamlesh Kumar

15. Joginder Singh
16. Sat ishChand Pandey
17. Preet S i ngh
18. Naresh Kumar

13. Ashok Kumar Singh
20. Kanta Prasad

21 . K.S. John

22. Hans Ram Singh
23. Jagdish Prasad
24. Dhyan Singh
25. Shri Bhagwan
26. P.Kerket ta

27. Sher Singh
28. Balbir Singh
29. V.D. She rma

30. Jeet S i ngh
31 . Rakesh Chander

32. M.Mchanam

(through MA 765/98 in OA 779/98)

1  . Sura j Pa I Si ngh
2. Ram Singh
3. Chander Pal Singh
4. Ramb i r Sharma

5. Tej Ram Sharma
6. Suman Dev

7. Ram Chandra Tyagi
8. , Badr i Prasad
9. Subhash Chand Sharma

10.YashpaI S i ngh
1 1 . Jagd i stx Prasad
12.Ram Prakash Gautam

4.

■f

OA 795/98
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Sukhb i r Singh
Sosan Lugun
Sukhbir Singh (, s / o R . P . S i n g h 1

K .
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4 . Satb i r Si ngh
5. Krishan Kumar Prasad

6. Digambar Singh
7. G.S.Bist

8. Rambha j S i ngh
9. Mi lap Singh , . , AppI icants
(Al l working on■deputat ion as
Constables/Head Constables in 081}

(Mrs. Shyamala Pappu. Sr. Counsel alongwi th
Shri K.N.R.Pi I lai and P.K.Roy, Advocates)

versus

Union of India, through

1  . Secre tary
•Deptt. of Personnel & Training
North Block, New Delhi

2. D i rector
Central Bureau of Invest igat ion
CGO Complex. New Delhi . . Respondents

(By Shri Rajeev Bansal , Advocate)

ORDER
Hon■bIe Shri S.P. Biswas

Since both the OA.s contain ident ical background

facts, claims for simi lar rel iefs and involve legal

issues of same nature, they are being d i .sposed of

by a common order.

2. The appI icants, seek to chal lenge A-1 , A-2 and

A-3 orders/circuIars dated 28.7.97. 24.3.98 and

o1 .3.98 respect ively issued by the re.3pondents. By

A-1 . Central Bureau of Invest igation (CBI for

short) has is.sued fresh directions regarding

permanent absorpt ion of Head ConstabIes/Constab Ies

who had been taken on deputat ion with them earl ier.

By A-2. respondents have brought out modif icat ions

i ts earl ier order as in A—1 laying down

addi t ional yardst icks for the purpose of

considerat ion of abscrption/repatriat ion of

deputat iori is.ts and by. A — 3. R—1 have issued

•
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direct ions that al l Head Cons tab I es/Const-HO I es who

had joined CBI upto 31 .12.90 and who had not been
f'

short-l isted for absorpt ion, should be repatriated

to their parent offices by 15.4.98.

i

3, I t may be ment ioned that when this case came

init ial ly before the Vacat ion Bench, this Tribunal

provided interim re I ief on 7.4.98 staying

implementat ion of the impugned order dated 31.3.98

by which the app I icants were repatriated. The -said

order was vacated by a Division Bench of this

Tribunal on 23.4.98 for reasons recorded in that

order, When the appl icants approached the Hon'bIe

High Court, the latter vide its order dated 4.5.98

indicated that "We find no reasons to interfere

wi th the interIocutory order passed by the

Tribunal . We. however, hold that the Tribunal wi l l

dispose of the main case exped i t i ous.l y" . This is

hdv/ these two OAs came up for final hearing on an

expedi ted date. I t is the case of the appl icants

that even after the High Court gave orders

upholding CBI Director's decision dated 5.12.9^

CBI authori t ies went ahead on their own almost

immediately and issued instruct ions that al l those

constables who have been re 1 ieved in pursuance of

their order dated 5.12.96 may be taken back in the

CBI on deputation basis.

4, Orders at A'nnexure A-11 (.col ly) issued in

August. 1997 provide re-engagement and taking back

of those officials already repatriated. In view of

this change in poI icy by the same respondents.

6
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appl icants f ind that their grievances stand

^  unsett led and have decided to approach this
Tribunal to quash the discriminatory method of

repatriation. Appl icants would also argue that

vacancies which have arisen in the roster points

for absorpt ion are those which occurred prior to

1990 when the last DPC for absorpt ion was held. As

per law declared by the Hon^bIe Supreme Court,

vacancies which have arisen in a part icular year

should be fi l led up by fol lowing the rules and

procedures obtaining in those years when the

vacancies arose. The changed cri teria and the

qua I i fcatiens now introduced by circular dated

28.7.97 cannot legal ly be appl ied for the vacancies

of earl ier year.s . App I icants claim that they have

worked for more than 10 years to the entire

satisfaction of their super ior.s. that they have got

good ACRs and many of them have already got

recommendat ions from the SPs/DIGs/Joint Directors,

and that they are eminently sui table for

absorption. It has been further contended by the

appl icants that changing the pol icy once again and

laying down fresh qual ificat ions giving

retrospect ive effect and disqual i fying the

appI icants on the ground of lack of competence,

proficiency etc. without giving them time to

acquire the same is an act of malafide on the part

of responden t s.

1

5. The appI icants chaI Ienge the order dated

28.7.97 on grounds of the same being against the

provisions of the Recruitment Rules. I t is their



{5]

^  ' grievance that the order dated 24 . 3 . 98 W/mg down
different qual ifications for two different

categories of Constables: ( i .) by way of deputat ion

and (i i) by direct recrui tment in the CBI . is

arbitrary and irrat ional ,

Shyamala Pappu. learned senior counsel

tor the appl icants cited the Judgements of the

Supreme Court in the case of State of Punjab &

Ors.Vs. Ram Lubaya Bagga etc. JT 1990 (2J SC 136

and M.P.Oi l Extraction Vs.State of M.P. 1997 (7)

■,v see 592 in support of her submissions that
subsequent modificat ions of original order dated
5. 12.96 are arbi trary and discriminatory in nature.
She ci ted judgements of the apex court in the cases
of R.Bhat & Ors. Vs. UOI , WP(C) No. 1188/89
decided on 10.4.94, S.Santhanam Vs. State of
Karnataka & Ors. JT 1995(2) SC 642 and orders of
this Tribunal in the case of Ms. S.Markanda in OA
816/97 decided on 10.3.89, as upheld by the Supreme

J  Court. to advance her content ions that
deputat I on Ists cannot be repatriated after long
years and should be absorbed. She has also ci ted^
in five separate volumes^ fairly a large number of
case laws viz. (State of Mysore & Anr. Vs.

H.Srinivasa Murthy 1976 (1) SCC 817, K.Narayanan &
Ors. State of Karnataka & Ors. 1994 SCC (L&S)
392, Bhim Singh Vs. State of Haryana 1981 SCC
(L&S) 437, Dev Dutta & Ors. Vs. State of M.P. &
Ors. iggi (supp) 2 SCC 553 and K.Madhavan & Ors.
Vs. 1987 SCC 2291) in support of her content ions
in respect of absorption in the borrowing
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organisat ion when taken on deputat ion by 'transfer^'^

basis. Simi iariy,. she has .come out with judicial

pronouncements in the cases of UOI V. Godfrey

Phi l ips India Ltd. 1985 (4) SCC 369 and National

Bui lding Construction Corpn. Vs. S.Raghunathan &

Ors. 1998 (4) SO SCALE to substant iate her claim

that the appl icants have been assured of absorpt ion

by obtaining their consents and therefore they

cannot be repatriated. The principles of

promissory estoppel come in the way of respondents^

if repatriation is resorted to at this stage. I t

is also the case of the appl icants that after

deputation of 5 years, when they have been selected

and short-l isted, their appointments^'^by transfer^^

can no more be considered as being on deputat ion.

To buttress her views, the learned senior counsel

by way of interpretation of the word

transfer/t ransfer on deoutat ion^etc. cited again

as many as 6 case-laws (Rani Chowdhary V.

Lt.Co I .SurJit Chowdhary (1982) 2 SCC 596, Sonia

Bhat ia Vs. State of UP 1981(3) SCC 239, Hira Lai

Ratan Lai etc. vs. State of UP (1973) 1 SCC 216,

Hira Lai Ratan Lai Vs. STO, S-1 I I AIR 1973 SC

1034, Sulochana Amma Vs. Narayanan Nair AIR 1994

SC 152 and Dhattatraya Govind Mahajan & Ors. V.

State of Maharashtra (1977)2 SCC 548) to bring into

sharp focus that the appl icants' cases do not fal l

wi thin the orders dated 30.3.98. She drew our

attent ion to the relevant portion of the order

which is extracted below:
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"Al l Head Constables/Constables who have
joined CB1 on deputation or or before
31 . 12.90 and have not been short-l isted

for absorpt ion are rel ieved"

7. As per Mrs, S, Pappu, appl icants's cases

would not fal l wi thin the aforeosaid order because

( i) they have not joined CBI on deputat ion but i t

is a case of "transfer on deputat ion" and ( i i) they

have been short-l isted for absorption. List of

persons so short-l isted containing the names of

appI icants have been made avai iabIe also in Vo I . I I

of the wri tten subm i ss i ons j, submi tted by the

learned senior counsel We would, however, mention

that al l these case laws or judicial pronouncements

brought out by the learned senior counsel are

intended to support cases of appi icants' plea for

absorpt ion. The basic issue, however, now stands

wel l sett led by the High Court in i ts order dated

30,5,97 when the Union of India approached the High

Court against the orders of this Tribunal in OAs

40, 288 and 488/97 decided on 21 ,3,97. The High

Court vide i ts orders in CWs 1721 , 1888 and 1895/97

dated 30,5,97 held that deputat ionists do not have

a  legal right for absorpt ion and cannot chal lenge

the orders of repatriat ion. The High Court also

held that ^^assuming that the respondents

(appl icants herein) because of the past pract ice

which v^as in vogue were having even a legi t imate

expectat ion that before repatriat ion they wi l l be

duly considered for being absorobed, which case was

even not set up by them, but such a legi t imate

expectation also cannot give rise to any

enforceable right seeking direct ion against the
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appel lants (respondents herein) for ooni
absorpt ion, when a poI icy decis,on has since
taken as conveyed through the Impugned

Standing order dated 5.12.96.

8 . the l ight Of the la. laid down on the
eubject Of absorpt ion/repatrlat.on, learned senior
— eel for the appl icants in the course of oral
submissions l imited her rel iefs only to the extent
of considering the appl icants' oases in ,he
background of the order da ted 28,7,97, m view of
Ibis changed posi t ion, „e are not repu i red to go
ibto the appl icabi l i ty or otherwise of the long
l iat of ci tations advanced by the learned senior
counsel for the appl icants.

Whi le opposing the claims of the appl icants,
Shri Rajeev Bansal , counsel for the respondents
argu.d .hat CBI circular dated 28.7.97 only
prescribes certain guidel ines for considering
absorpt ion of Head Constables/Constables under the

. respondents, CBI being the-borrowing authori ty in
this case has a right to frame pol icy guidel ines In
the interest of the organisat ion and in this
piooess no statutory rules have been violated by
CBI author i t i es.

10, It has also been submi tted by the respondents
that the order dated 31.3,98 IS not intended to
cause any harm to any one of the appl icants since
none of the enforceable riaht of -fho

rignt of the appl icants has

been infringed upon pursuant to that order. This
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o^de. Of osoa.ria.ion was issued a f le^s i de. i ng
the candidature of al l the cases sent to the Head

absorption in accordance with the
suidel ines laid dowhbxHqrs. ofCBl as per OM
dated 27.8.97. Learhed counsel ci ted the judgement
of the apex court in the case of Rati Lai B. Soni
Vs. state of Gujarat AIR 1990 SC 1132 to say that
pelsonb on deputation cannot claim absorption or

chal lenge the order of repatr,at ion.

1 1 - Real ising the position of law on the subject
of absorpt ion/repatriation, learned senior counsel

for the appl icants then made strenuous efforts to

bui ld up a case for appl icants only on the basis of

discriminat ion by submitt ing that by change of
pol icy, deputat I on Ists l ike the appl icants herein

working on the day of the said pol icy cannot be

denied considerat ion for retention with CBI at par

wi th others., part icularly when simi larly placed

deputatlonists have been considered and actual ly
absorbed by the CBI .

I «- ■ Based on facts and c i rcumstances of these

cases and records made avai lable to us^ we are

required to adjudicate i f by means of subsequent

modi f icat ions of the main pol icy of 5.12.96 there

has been infringement upon the rights of the

appl icants for considerat ion in terms of equal i ty
wi th others, as aforesaid. Developments that took

place after 30.5.97 when the Delhi High Court gave
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al ienPf ■^PPPtationisls, are wor,h-„en.lon,ng, Tneyane
as f o i i ows:

f ' ) A few officials who joined -Ri
deputation basis even»^ave not been rJpJt n ^ f? " ' ' 'Cases Of V.K.Ganlham M Jhakki i""":
Ram and ^-rna i tcK^ u ^• '-''aKko, Jagat
examples- have been o i ,ed as

( i i ) Several Head Constables/Constables about41 in number, who were repatrtafen f
' ebruarv ioq^ 'cpairiated in
Auoust 1007 k' back inAugust . 1997. absorbed in March. 1998 and
199rby accord, ng I y ,n December,laya by CBI authori t ies.

'""reL'lr?atL tab I es/Cons,ab I esrepatriated immediately after 5 i? or
dat'L^'^ ' afT^qf Annexure A-iX' orderateu 31 .7.97; simi larly 3 1tdd

bJck on®s PPl lPdback on 5.8.97 by Annexure A-E order for
the purpose of absorpt ion;

. ( iv) Even some of the appl icants, about 20 in
number, who were respondents in the case
before Delhi High Court have been
absorbed. even though they iost theircases^7Vide High Court's order dateS
Order of the respondents dated 31 3 93
tttL indicate that the appl icants-oases were reconsidered in the l ight of
the new guidel ines dated 27 8 97 and
rejected. Al though the counien-reri y
dated 18^9.98 ment ions in para 6 that

uhe candidature of the appl icants
absorption has been duly considered for

'  ̂ ucen auiy considered bythe r

i

espondents'>\ i t does not indicate if
the cases were reconsidered in the l ight

the new guidel ines and rejected
pursuant to that .

13. Locking at the detai ls In sub-paras ( i , ) to
( iv) under pare 12. we are neminded of the orders
of the apex court ,n Prem Devi V. Delhi Admn. 1989
Supp (2) SCO 330 wherein their' Lordships directed
that other employees Identical ly placed should be
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given the same benefit „hich SwtTi'd avoid
unnecessary l itigat ion^ The same si tuation

preva i Is here in.

that the appl icants were

short-! rsted vide orders dated 22.2.96 for the
purpose of assessing their sui tabi l i ty for

absorpt ion. Final order of absorption was to be
preceded by obta,ning >10 ObJect ion Cert i f,cates'
from the respective departments concerned which
aiso came ,n the case of almost al l the appl icants

Undei the new guidel ines dated 28.7.9?

cases of absorpt ions are required to be scrut inused

through a 3-t ier process. Respondents have not
cancel led 22.6.96 order, what to speak of

indicating reasons for cancel l ing the same, though
they could have done i t legal ly. ) t is a I so not

respondents have re-examined

appl icants' cases in the l ight of new guidel ines
and rejected their claims accordingly. Since the

aforesaid guidel ines were not put on Not ice fioard
for the purpose of information of one and al l l ike
the appl icants herein, their cases were requ,red to
be sent departmenta I Iy to SsP ( i .e. first level of

scrut iny) for the purpose of reconsiderat ion in

respect of their sui tabi l i ty. i t was necessary to
do so because ( i ,) appl icants' names were already in
the process of absorpt ion when the original pol icy
decision was taken on 5.12.96 and ( i i ) on

^  reconsiderat ion, a large number of simi larly placed
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officials have been recal led and taken for the

purpose of absorpt ion even after the orders of the

H i gh Cour t on 30.5, 9(^

15. We are constrained to indicate that A-M

'^kos«- ̂
guidel ines dated 24.3.98, part icuIarIy para 1 .

smacks of pick and choose and back-door entries in

the background of the standing order No.,28/96

dated 5.12.96 which ment ions "No request for

absorption, whatsoever, wi l l be entertained".

16. We may also add that simi larly placed

officials working in the CBI had also aproached the

Hyderabad Bench of the Tribunal in OA 410/98. The

claim of the appl icants therein was rejected by

that Bench vide i ts order dated 31.3.98 on the

ground that the appl icants have no right to^^cl ing'"

to the borrowing department . Pet itioners therein

went in appeal to the High Court of Andhra Pradesh

who, in turn, vide order dated 25.6.98 in WP

No.133090/98, upheld the Tribunal's view and

rejected appI icants' claim therein on the ground

that ^"^tvlr . Val luru could not also point out any

discriminat ion pract ised by OBI in either

recruitment or absorpt ion as two others aiongwi th

the pet i t i oners, who are a I so simi larly si tuated as

pet i tioners and who are the depu tat i on i s t s .' were

interviewed and they were absorbed in the service

of OBI for- the reason that the said two

deput at i on i s t s possess a pass i n SSC .

I



o
mi

V"
\

■V"

{13]

17. We f ind that those pet i t ioners be'^or^ the High

Court of AP who were GRPF officials on deputat ion

wi th CBi have now approached the apex court mainly

on grounds of discriminat ion. Those pet i t ioners

did not rel inquish their charges and after hearing

SLP No. 13048/98 on 7.9.98. the Supreme Court

ordered as under:

"Pending further orders, status quo as

of today shal l be maintained"

Thus. those deputationists based at Hyderabad^

though ordered to be rel ieved^) cont inue wi th CBI as

an interim measure only.

18. In the background of the circumstances, and

posi t ion of law on the subject . we are in

respectful agreement wi th the views of the Hon"bIe

High Courts of Delhi and A.P. Appl icants have no

vested legal rights in respect of their claims for

absorpt ion nor they can legal ly chal lenge the

orders of repatriat ion. I t is seen that the

appl icants' main plank of present attack, is on the

basis of discriminat ion. Mere fact that respondent

authority has issued a particular order in the case

of another person or persons simi larly si tuated can

never be a ground for issuing a writ in favour of

the pet i t ioners on the plea of discriminat ion. In

other v/ords . High court/ Tribunal cannot ignore law

and wel l accepted norms governing wri t jurisdict ion

and say that because in one case a particular order

has been passed or a particular action has been
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taken, the same must be repeated for^ others

irrespective of the fact that whether such an order

or act ion is contrary to law or otherwise. if one

has no legal right^ he/she cannot complaint of any

discriminat ion on the premise that something was

given undeservedly to simi larly placed persons,

unless the wrong done has bee.n chal lenged (see

Chandigarh Admn. & Ann. V. Jagjit Singh & Anr.

etc. JT 1985 (1) 445). And i t is this very

^^wrong"*** i .e. d i scr i m i natory treatments that have

now been cha I I enged in these two OAs by ci t ing

iJ evidences and detai ls as mentioned in paras 11 to

Wh i le we rei terate the orders of High Courts

of Delhi and A.P. in respect of appl icants" main

claim for absorpt ion, but in the background of

series of subsequent deve I opmen t .s as detai led. in

part icular. in paras 11 to 14. appl icants' claims

for reconsiderat ion cannot be denied on principles

of natural just ice. In respect of our stand on

reconsiderat in, we get a direct support from the

Judgement of the Supreme Court in the case of

Managing Director, APSRTC Vs. S.P.Satyanarayana,

1998 see (L&S) 1710 decided on 7.8.98.

19. In the resul t , we al low these OAs part ly wi th

the fol lowing directions;

( i) Appl icants shal l be al lowed to Join back
and continue wi th the respondents (CBI)
only upto . the date their cases are

reconsidered at a very high level ,
part icularly by R-1 , in the l ight of the
guidel ines enunciated by the respondents'
order dated 27.8.97;

!
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(. i i ) Appl icants shal l stand
al lowed to cont inue wi th

others, depending on the
taken by R-1 . This shaI
a per i od of

receipt of

order,

repat riated or

CB1 at par wi th
dec i s i on to be

be done wi thin

three months from the date of

a  cert ified copy of this

( i i i) Whatever may be the decision of
Director/CBI , the same shal l be
communicated to appl icants individual ly
at the appropriate level wi thin the t ime
l imi t as a forement i oned.

a

(iv) The intervening period i .e. date from
which they were released on repatriat ion
t i l l the date decision is taken wi l l be

treated as leave of the kind due to them

and salary paid accordingly. No action
shaI I be taken in respect of those
against whom warrants of arrests have
been issued or eviction proceedings for
not vacat ing Government quarters al lotted
to them have been ini t iated.

(v) There shal be no order asft to costs.

(S . P . Bj_si
)er ( A)

Cr.N. Bhat)
Member(J)

/gtv/ -
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