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ATIVF TRIBUNAL. ,
A NG.776/1998
Yew Delhi, this
Hom”ble Shiri T.M. Bhat,
Brij Bhushan
RZ-1/51, Gali No.3

Tuklakabad Extn. Ralkaji
RGN Dulhx

Union of India, thirough

4. Becretary
ﬁknlutxy of Home SfFfairs
Horth Bluuh, Mew Delhi

of Police

2. Commissioner
=le "S., Mew Delhi

. Adl. Commissioner uf Folice
Armed Folice
Police HOrs., New Delhi

4. Dy. Commissioner of Folice
Srd Brn, DAP, Vikaspuri

New Delhi

(By Shri Jog Singh, Advocate)

Hon“ble Shiri 3.P. Biswas
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{(iv) Rejection by R-2 of applicant’™s appeal
against enhanced order of punishment by
-4 dated 24.2.78; ‘

{(v) EO’s findings dated 21.7.%¢ holding the
apilicant guilty of chargss by A-5;

{(vi) Rule 25(B)(iii) of the RULES alongwith
notification dated 27.6.74;
z. To appreciate the issues raised in  this

applicationy we may mention the background facts in
shoirt. The applicant was issued with & major
panalty chargemsﬁeet with the following two article
of charges: (a) absent from duty firom 14.3.94 to
21.2.74 which .continued upto 1-12.94_ o 10
occasions, -for 113 days and (b)) remaining absent
firom duty bn 1? occasions  intentionally and

unauthorisedly without any prior . permission prior

3. Both the charges stood established. after
complation of DE, aﬁplicant was initially punished
with stoppage of increments for 3 years with
cumulative aeffect by an appiropiriate ordei .

]

Applicant did  not _file.any appeal against that
ordeir. Subseguently, he was served with show cause
notice, issused suo motd by Sr. Aadl. CP, Delhi,
to enhance the punishment to the extent of
dismissal from service in respect of which
applicant has sent reply on 25.3.%6. The aforesaid

punishiment was modifieg to removal from service at

the appropriate level. This was followea by an
appeal to R-2.
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4. Applicant has assailed the orders of punishment
mainly on two grounds. The periocd of absence had
already been tireated as leave without pay in  the

previous order of punishmant and once the said

peiriod has  been regularised oy the competant

authority. no punishment or anhancement of
punishnent can be imposed upon the applicant.
Secondly, the Adgdl. Commissioner of Rolice had

Wwirongly applied the power of review under RULES.

admissible according to Section 148 of Delhi Police
fct, 1778, Those RULES aftter being notified were
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put before the House of Parliament
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such procedure has been adopted till now and in the
apsences of compliance of the aforementionead
statutory provisions, the sald RULéS could ﬁot have
bean validly exsrcised by R-3. That apart, RULES
o review clearly stipulate that punishment can be
enhanced only after an opportunity of personsl
haearing  has baen given to the delinguent official
and this requirement was not fulfilled in the case
of the applicént. Even notice for'personal hearing
has not beany wvalidly and legally given to the
applicant ahd hence enhancemasnt of punishment by

exercising powers of ireview cannot be sustained in

. Respondaents have denied the claims and would
submit that applicant had absented himself on 179

ocecasions wilfully  and unauthoirisedly and was
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awardad . punishmaent for misconduct. Despite
previous punishment, applicant did not improve his
habits - ang becams - a. habitual absantes,

Disciplinairy proceedings  were  conducted a
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provisions of Delhi Police ACt and there has been

@

ne violation of principles of natural just'ce.

G Heard the learned counsel for both parties,
gone thirough the rleadings and perused the records.
We  find that the applicant has assailed the ordeir

of  enhanced punishment relying mainly upon the

CL

acision of the apex court in the case of State of

Punjab Vs. Bakshish Singh (1997) 6 SCC 381. That

Was a case wheirein it has been hald that once the

period of unauthorised absence has baen

regularised, an official cannot be held responsible

for misconduct ~of 'being absant from duty. We,
however, find that the applicant has been held
responsible not only for remaining absent
unauthorisedly but also béing an "habitual

absentee”. The case law of Bakshish Singh cite
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the applicant does not render any help to him.
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absence  having been regularised has been daniaed by
the respondents. Applicant has not provided any
material in support of his claim that the period of
asence either of 1994 for 10 occasions Or prior to
1224 on 19 occasions have bean regularised.

Agplicant  in his reply  {undated) to the EO’s

findings has mentionad that absence on  his part

could  be treated as EL ang ML and sufficient leave

on both accounts are available to his cradit., This




was apparently after EOQ0s report of July, 192%6.
applicant has admﬁtted that ha "became ifregular in
performing his duties for some time....I am not
performing Jduties to the entire satisfaction of my
superiors by being absent sometime from office”.

Me also admits that "some of the medical documents

O

in relation to my treatment have been misplaced
somewhere in  transit”. It is on this basis that
the respondents have Jdenised of there being

cal certificates that would cover
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in respect of charge of "habitual absentism” which

review authority has not given any opportunity of
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personal  hearing. We fing
the review authority on 6.2.98 but did not adduce

any fresh pleas in support of his clalm. Applicant

has not, therefore, come with clean hanas.
8. we also find that the applicant had concealed

the fact that he was facing yvet another DOE foir

wilful and unauthorised sbsence for the third spell
of 161 days from 5.12.%4 to 15.5.%5. Procesedings

o this account were only Kept in abevance because

of the applicant’s iremoval fiom service pursuant to

tha earlier proceedings against the applicant for
First two spells of unauthorised absence.
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7. It is not in dispute that
the applicant on account of ha

been duly sstablished bsyond an
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absentism or being absent from

been . considered to be a g
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terms  of law laid down by
case of State of UP & Ors. vs.

(1996) 1 SCC 302.

find any merit in this applica
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1. Such havbit of

duty unauthorisedly
rave misconduct in
apex court in  the

Ashok Kumar & Anr.
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(T.N. Bhat)
HMembar (J)
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