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Tri Nagar, New Delhi. Ca Applicant.

VBy Advocate‘Shri B.S. Oberoi.
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New Delhi-110011.
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3. Deputy Secretary (Admin),
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ORDER (Oral)

Hon'ble Smﬁ‘ Lakshmi Swaminathan, Member(J) .

The applicant 1is aggrieyed by the order passed . by
the respondénts dated 25J2.1997 by which the President acting
under the provisions of Rule 9 of the Central Civil Services
(Pension) Rules, 1972 (hereinafter referred to as the
'Pension Rules’) imposed a penalty of withholding 10@7%
pensién and gratuity of the applicant, whé was Accounts Clerk
(retired) ‘and pejection of his appeal/representation by the

subsequent order dated 1.1.1998,




_2_.

2. The brief facts of the case "are that the
agﬁhicant‘ whilé working under the resbondents was placed
under .suspension and a police case was registered,against the
applicant. A criminél case was also filed against him under
FIR No. 648 /75 which culminated in his conviction under
Sections 419/420/461/468/471 of the IPC by the learned ACMM,
Delhi who had sentenced him to three years Rigorous
Imprisonment (RI) u/s 419 IPC, RI for three years with fine
of Rs.1000/- in default RI for three months u/s 420 IPC, RI
for three years with fine of Rs.lOOO/— in_default RI for
three months u/s 468 IPC and with fine of Rs.1000/- in
deféult RI for three months u/s 471 iPC. The applicant filed
appeal against the conviction order dated 15.10.1988 and
order&% of seﬁtence oft the same date. The court of learned
Addl. Sessions Judg% by ordér dted 25.11.1992)héld that this
ﬁiiv'a case where the applicant should get the benefit of
4Qrot:ation of Offenders Act)provided he enters upon a bond in

the sum of Rs.5000/- with one surety of the like amount and
2

‘be of good behaviour and to keep peace for two years. The
applicant thereafter superannuated from service w.e.f.
1.12.1993. The respondénts on receipt of the aforesaid

orders of the competent criminal courts convicting the
applicant of the of fences under various Sections- of the IPC
ﬁziftioped abové, even though he had been given the benefit of
: LProbation of Offendérs Act by the Appelléte Court, proceéded
. for taking action agaihst him under Rule 19(i) of the CCA

(CCA) Rules, 1965 (hereinafter referred to as 'the Rules’).

3. Shri B.S. Oberoi, learned counsel, hés
submitted that in terms of Rule 19(i) of the Rules a
Memorandum dated 3.2.1995 had been iSsued’tQ the applicant.
In this memo, after noting the conviction of the applicant in

the c¢riminal court, it was stated that the President has

»o
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proposed to award an appropriate penalty under Rule 19 of the
Rulef® Considering the gravity of the charge, they had
proposed imposition of the penalty of removal from service
but as the applicant had retired, the President impoéed on
him the penalty of forfeiture of his pensibn and grdﬁtiy in
full. Against this, the applicant had made a representation

on 24.2.1995 to the competent authority.

4, Prior to the aforesaid Memorandum issued on
3.2.1995, an earlier Memorandum had been issued to the
applicant on 3.12.1993 proposing to impose the penalty of
removal from service to which the applicant had also
submitted a reply on 17.12.1993 and it is stated that the
proceedings of ingquiry had also been held on 2.12.1993. In
this inquiry proceedings which has been signed by the
"applicant also on 2.12.1993, it is record;d that he had
pleaded for sympathetic view to be taken in his case and he
may be- deemed to have been reinstated. It is relevant to
poinﬁ outﬁfere that by the time the Memorandum of 3.12.1993
&the applicant had already superannuated from service w.e.f.
1.12.1993. In the circumstances, the later Memorandum dated
3,2.1995 had been issued prdposing forfeiture of the penalty
of pension and gratutity, to which the applicant had also made

a representation on 24.2,1995.

5. The learned counsel for the applicant has
contended that the impugned order passed by the President
imposing a penalty of withholding 100% pension and gratuity
of the applicant under Rule 19 of the CCS (Pension) Rules,
1972 does not disclose any reasons other than the fact that
the applicant has been convicted in the criminal court on
various charges under Sections 419/420/467/469 and 471 of the

Indian Penal Code. He has further submitted that the penalty

o
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of withhoiding 100% of the retiral penefits to the applicant
arerﬂvery harsh and a gsympathetic view should have been taken
byﬁﬂthe respondents, particularly having regard to the other
social welfare measures wh;oh the Government undertakes for
the old aged persons,in the country. He has also submited
that the applicant had rendered a long number of years
gservice to the Government and, therefore, they should have
been swayed by sympathy in not imposing 100% cut in pension
and gratuity and given him some of the pension at least so
that he <can live. Learned counsel has, therefore, very
vehemently submitted that the punishment order imposed on the
applicant should be quashed and get aside. He has relied on

the judgement of the Tribunal in Sunil Massy Vs. Assistant

Mechanical Engineer & ors. (AISLJ 1997(2) (CAT) 487).

6. As none has appeared for the respondents, we
have seen the reply filed by them. Their main contention is
that the impugned orders have been passed Dby them in
accordance with the relevant Rules. They have also stated
that although the applicant had pleaded before thé
disciplinary authority on 2.12.1993 that a sympathetic view
should be taken in the matter, but the impugned penalty
orders have been passed after giving a reasonable opportunity
to the applicant to make his representation on the proposed
penalty and after seeing his reply/representation, the
President had taken a decision to cut 100% pension .and

gratuity by order dated 25.2.1997.

7. We have carefully considered the pleadings and
the submissions made by the learned counsel for the

applicant.
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)4 » 8. The applicant had been convicted on several of es
under the provisions of Indian Penal Code by the competent
criminal court in its orders dated 15.10.1988 and 18.10.1988,
which conviction has been upheld on appeal by the Addl.
Sessions Judge in his order dated 25.11.1992. The Supreme Court
in Hari Chand Vs. The Director of School Education (1998(1)
Scale 136),. has held that Section 12 of the Probation of
Offenders Act would apply only in respect of a disqualification
that goes with a conviction under the law which provides for the
offence and its punishment. Further it was observed that it
cannot be held that, by reason of Section 12, a conviction for
an offence should not be taken into account for the burposes of
dismissal of the person convicted from Goverﬂment service. In
the circumstances; merely because the appellate court in its
order dated 25.11.1992 had given the applicant the benefit of
the provisions of Sec.12 of Probation of Offenders Act, would
not méan that the respondents cannot take into account the fact
of his conviction while passing the penalty orders, as provided
under the relevant Rules. Rule 19(i) of the Rules provides a

Special procedure in certain cases which reads as under:

“

"Notwithstanding anything contained in Rule 14 to
Rule 18 - - :

(i) where any penalty is imposed on a QGovernment
servant on the ground of conduct which has led to
his conviction on a criminal charge, or

(ii{ and (iii).....

the disciplinary authority ﬁay consider the
circumstances of the case and make such orders
thereon as it deems fit:

Provided that the Government servant may be given an
opportunity of making representation on the penalty
proposed to be ‘imposed before any order is made in a
case under clause (i):

Provided further that the Commission shall be
consulted, where such consultation is necessary,
before any orders are made in any case under this
rule."

e et e e B ST, R e, TS L o
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) 9. From the facts given above, it is seen that t
N _ :

respondents had issued the memorandum dated 3.2.1995 in which
they have stated that in view of the applicant’s conviction in
the criminalvcourt, the President has prbposed.to award him an
appropriate penalty under Rule 19 of the Rules. The proposed
penalty was also mentioned as penalty of forfeiture of pension
and gratuity in full. Admittedly, the applicant had also made a
representétion against the proposed penalty which has been taken
into account by the competent authority, i.e. the President.
The impugned order has been passed under Rule 9 of the Pension
Rules, as by the time the order was péssed, admittedly, the -
applicant had superannuated from service w.e.f. 1.12.1993.
Rule (1) -of the pension Rules empowersv the President to
withhold or  withdraw the pension either in full or in part,
whether permanently oF for a specified period, if in any
departmental or judicial proceedings the pansioner }s found
guilty of grave misconduct or negligéncé during the period of
his service. Sub-rule (2)- of Rﬁle 9 of the Pension Rules
provides that the departmental proceedings referred to in
sub-rule (1), if instituted while the Government servant was in
service whether before his retirement or during his
reemployment, | shall, after the final retirement of the
Government servant, be deemed to Be proceedings under this rule
and shall be continued and concluded by the authority by which
they were commenced in the same manner as if the Government
servant had continued in service. :Proviso (b) to sub-rule (2
fu”frther proviaes that the'depaftmenfal proceedings, if not
instituted while the Government servant was in service, can be
instituted with the sanction of the President. It is noted that
the earlier memorandum issued on 3.12.1953 proposing the penalty
of removal from sefvicé had, in fact, been issued after the date
of superannuation of the applicant on 1.12.1993. Thereafter,

the respondents had issued another memorandum on 3.2.1995 which
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had taken into account proviso (b) (ii) of sub-rule (2) of R

940f the Pension Rules read with Rule 19 of the Rules.

10. The other main contention taken by learned counsel
for the applicant is that no reasons have been given, other than
the reason that the applicant had been convicted in the criminal
court, by the president in the impugned order passed under Rule
9 of the Pension Rules.fof imposing penalty of withholding 100%
pension and gratuity. In this regard, Wwe note from the
judgement of the Tribunal in Sunil Magsy’s case (supra) as
under:

“in view of the fact that the order of punishment was
passed merely by virtue of applicant’s conviction,
pbut his conduct leading to conviction has not been
taken into consideration, the order of removal dated
4.5.1992 deserves to be quashed and is theraby
quashed. It will be open to the disciplinary
authority to pass fresh order in accordance with law
indicated hereinabove, within 2 months of the service
of this order upon him. On failure to pass any order
the applicant will be entitled to be reinstated
forthwith but without back wages’ .

11. We find some force in the contention of the learned
counsel for the applicant that the respondents have passed the
impugned order dated 25.2.1997 only on the ground of the gravity
of misconduct of the applicant, who was Accounts Clerk
(retired), which led to his conviction which according to them
warrants imposition of a major penalty. In Sunil Massys's case
(supra), the Tribunal had referred to the decision of the
supreme Court in Divisiohal personnel Officer, southern Railway
VS . T.R. Challappan (1976(3) SCC 190) as lavying down the law
that Section 12 of the Offenders Act does not contemplate
automatic disqualification of a person released on probation.
Further, it has been held that conViction of a delinquent '

employee simplicitér without anything more will not result in

his automatic dismissal or removal from service which if applied
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“to the present case, would.mean that before the passing of

tn;z penalty order withholding 100% pension and grautity of
thé applicant, the respondents should have considered not
only the conviction but the conduct leading to his
conviction. Rule 19 of the Rules itself provides that where
any penalty is imposed on a Government servant on the ground
of conduct which has led to his conviction on a criminal
charge, the disciplinary authority =~ may Aoonsider the
circumstances of the case and make such orders thereonAas it
deems fit. In the present impugned order, the respondents
have merely stated thé reason of the conviction of the
abplioant and nothing else. Learﬁed counsel for the
applicant further states that he is not aware whether the
advice of thg UPSC which has been referred to in the last
para. of the‘impugﬁed order, which should have contained the
reasons has also been furnished to the applicant in the
present case.

‘12. For the reasons given above, the impugned order
dated 25.2.1997 passed by the respondents merely based on the
fact of the applicant’s Qonviotion in the criminal court is
quashed and set aside. It is, however, left open to the
disciplinary authority to pass fresh.ordersin accordance with
law, giving reasons as indicated above, within 2 months from
the date of receipt of a copy of this order. It is, however,
made clear that during the period,till the réspondents pass
an appropriate order giving reasons, the applicant shall not
be eligible to any retiral benefits.

13, 0.A. is disposed of, as above. No order as to

costs.
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