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New Delhi : Dated this the

HOW "8LE MR, SeR.ADIGE, VICE cHaT AN (A) o

shri Harbir singh,

s/o Late shri Malkhan singh,
Rfo village & PO Bamnoli,

NBLJ Delhi-@45 .....--mplicant.
(8y Adwcate: shri R.N.singh)

JYersus

1. WI,
/o Urban Affairs & fnployment,

Nirman Bhawan,
New Delhi,
through its Secretaryo

2. The Director General (1 rks),
F D, Nirman Bhawan,
New Del hi.

3. SUperintending\'Ehgineer(Ci vil),
- pcgV, Sast Block=-IV, R.K.Puram,
New Delhi =66,

4. Executive Brgineer(Civil),

Delhi Aviation Oivision,

o un, East Block=III,

Le\/el-'?, R.K.Puram,

New DBlhi"GG. oo to s RESpondentS.
(8y adwcate: shri Rajeev Bansal )

HON '3LE [ Rs Ss Re ADIGE, VICE CHAT A1 aN(a) .

ppplicant impugns respon dents! action in
'termirjating his services thﬁugh he claims that he
has been \orking with them since 18.7.95 and
di scharging duties of peren‘nial nature. He sesks
a declaration that he continues to be an employse
of respondents and their action in teminating as

a (ontractor's emnployee is érbitrary and discriminatory.
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2, | fpplicent claims thaé he was engagod by
Respondent Nodé w.ecf. 18,7,95 for the job of

Motor Lorry Oriwrd He also claime thet ho is also
d;ri ving the vehicle of Ragpondent Ro.3 sinco thot
date end since 612.96 a neu gebassadsr Car
replaced in place of the former ons. ®piles of tho
Lo§ Boolk, ovﬁr—time allouence paid to hin haw boe&a‘
Pnod. He states that he has been paid monthly Loges
on daily ra tas baaia but not at par with othor
epleyees of the same cadre/grade by Rospondcat o o4
despite his perfoming cuties 1ike othor rogul ap

- employses in the graded He Parthm- states that
- Respondent Nooué had not issuad fresh wrk order

Whieh
for the pugpose after 9.4.98 daspit@ ho 18 wmntinuing

to wrk end per?om_@his dutiess He Purther statos
that ho was varbally bﬁld by Respon dont NG.'4 ang

-his subordinate Staff Mmembers that his services

wuld bs discontinusd B Po  1,8,98 which has

compelled him to come to Tribunal o

3. Respondents in their reply states thgt
spplicant is not a U.v:l.l_ Servant and thors is

no roletionshﬁb of ﬂaster end Servent botweeh applicent

 and the snswering Respondsnts., They state that tho

- applicant was sngaged through & atroctep neaoly
R/S satieh Travels to perforn the cqutios of thg

Ori ver on the tems eng con df tiene ?awurabllm te
hin on per?oct bminoss temosd They denied that
the spplicent wos guap sngeged by Respondesnts, ong
aver that'thgy hawe been getting the wori exccutod
by wrk order besis . The wrk ordsr is suarded ep
the basis of quotations. Every timo tho wopk vas
2w rded to dﬁffqre@t egency, The work or&ae is

lssued to @ Fim which quotes lowest rates in thoip
| A1
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Posted to the Ol vision of en syaring Respon denta duo
to which there has bacy no vacen gy available tq

9‘3 o

~

bld o Paymant in Fespoect of the ek {8 alen Qado
Eo the Ffim by way op cheque. In so Pfer as Log-
Bo ai entries are Cnhcemed, they aro required to
be mainteingg @8 pap teﬁs and ‘conditions o p tho
Y order giwen from time to ting to dl PPoront

~ egencies, Raspongent s submit that lest ok ordogp

- was issued to A/g Satish Trawls on 31892397 whi ch
uas valid wpte 3084, 98 end it was the rosponsibi] iy

‘of B/s -Satish Téamls to empley &nd sendg a PoreoR

to get the wopk Order executad, It 4g sololy

-the dmain 61-‘ H]s Satish Trawsls a8 to whom ho

uents to employ ang Prom vhom he gots tho o rdop
stocutedd Rohpoﬁdmts whenently gany that tho
@pplicent -h:ﬂigd bom m‘gégse al@co 18,7.95 thot

he is bein.g pa_id @oathly wvages op defily rato basis
and that hig aervicéa @re sought to pg temlneteﬂo"

4 In theip smplﬁamtaw affidavit,
Respon den te state that thers is ne wvacant post

- ©f any stepp Ca® Driwep ip the plvision end

no fresh priver has bean ®ngaged in place of

sNgaged becayss of non=avanabiuty of post op

- Staff Car D¢l veps in the 0l visiop They statg

that the epplicent ygs Sngsged through g Tra val

vehicles ang pgf vars wvhe ape al yays 2vailable Witn
the Traye) Agmt.‘ “Ha yas engaged a@s g Stop-gep -
errangemen ¢ because o¢ non-g vail abil{ty of oy
depirtmentai o;@f.oz-il wr, @nsoqumt to somg }

N betoming

Ospartmental Cor ppg Wrs/surplus, one of tho so yag
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allew the app‘lﬂcmt to ontinue ond aftop tho
opisy ef contractual p@ri@d applilcmtba eervl coo

‘were discontinued sutesaticellyg

Se . I have heard spplicent®s coumsel Shri RIDQ
Singh ang kap‘omm‘tﬂ counsel Shrl Rajesv Banael

6o . #pplicent hes not produced sny o cmEnt

that he is being méagsd by or pald by respondcato

and et page 207 hie 04 itsel? spplicent comcodos

this Pact thet he is being engaged om work o_‘mfar

basis, yhich 1: vhat the ies;;ondm.te have eawrrod,
sene

and vhich is bwoned owut by the photocopies of

Log Book entries wiz, o ver-tins-allowvences for Juiy

"and August;1995 showing the nane of private

contractor Shri M chauhen (Pages 2 and Y of the 05)0
Regpondente® assertion in their reply that thorg

As no Rater and servant relstion ship botueen

thensel ves end the spplicant and thet they ero undop
no longer obligatien to sngage hih, has not becn
challenged by him in any rejoinder, There is no
denial by him by way of rejomdar te tho contents of
the Respondente’ additional aPfidevit dotod 2956398,
that there is no vecant post of eny SteP? Car Ofwop

eveilsble in the O wision and thot ne Presh Prl vop

Re A
has been sngaged in place of @pplicant nor in,noar

Puture is 1ikely to be engsqgeds

70 A8 applicant has not Succeeded in ostablishimg

that he was sngaged by Rsspondents ong pald by thea ag
a8 a

their mploye)md ek thers are adaquete mateplals
to establish that he was engagéd by a Private Mdatracton

he has no lagal right te ompel Respondents to "engago
him and the CAT P8°s judgnent gated 1253592 ia
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0A No°1‘027/91j_ Tika Re® Vso UDI & ors., Eﬂsﬁliesi@@
siﬁmam claisg by émtmct Lebourers for reqularisotion
of thelr esarvices in suitable posts in P wd is
equarely epplicsble to the Pacts and ei renstencos

of the present cased

8 fpplicent hgs rolﬁoc_i wpor the rulings im
UDI Vs, S.Mukherjee 1998(1v)aD SC 3653 M1 Indiq
Statutory Gorporetion etes Vss UDI & Brs- 1997(3)
AISL) 813 end Rem Prasad Rel & 5 Ors. \lech tnl &
Orso 1997(3) AISL) 226 . In all thoso cases, the
availebility of wacencies against which gpplicents
could be regularised , was not in doudt. It moeds
ro reiteration thet en empleyes can be rogularisod
only if a regular vacang y is awailable, but the
remondm'ts have stated in their affidavit that
there is no eny wvacent post of Staff Car Oef vor

SR
availeble in the Plvisien,and th Swt aaditional

affidavit Recpondents have Piled copios of lottops

shoving that surplus Motor Lo sy ord vars aro
av.éi'lanna.”" These sssertions have not deen denicd
by the abpli.cant in ery rejoindsr Pilod by hind
In view of the abo ey the present esee is clearly

distinguishaeble on facts from those rolied woa
by spplicants®-cwounsel and referred to ebs vo.

It is wsll settled that the Tribwnal has no
Jurisdiction to dlrect the Respondents to c:éaﬁ:o

the post where none exists es the creatiem or
abolition of the poste is a mattep exclusively within
executi ve compstencss In the absence of eny vacant
post agalnst whiech the appiﬁemt . can bs absorbod

L~ R Al
and regularised, no dlrectio@Lprayge for by tho
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epplicant can be issued in this cases’ I¥end vhen
suitable vacancies ariss, it ulll be open to spplf cent
to epply fer the samg fop consl geration by tho

hys

respondente subject to the aligibility, end ia
acoordence with rules- end inst ruotions b_n tho subjocty |

9 The 04 atan ds dsposéﬁ of accordingly in

tems of para 8 above. Intesim orders aro wacetogds

ﬂo cdets,

%\/a(zt?‘c
( s.Rr.a0IGE )
VICE CHAIRIAN (),
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