
V/ CETJIRAL a cm in isTRaTI \JE TRI9UN aL P RIN CIP AL B EM CH

n  No » 651/9^

Neu Delhi ; Dated thiis the day of 1998.

HQN '3LE
na.S.R.AOIGE.VICE CHAl=fUN(ft)

V r

applicant,

Shri Harbir Singh,
s/o Late Shri Malkhan Singh,
f^o Village & PO Bamnoli, ^
Neu Del hi-045'

(By Advccate: Shri R.N« Singh)
Versus

1- UDI, . ^
n/o Urban ^ Einplny^
|\! irman Bhauan,
Neu Delhi,
through its Secretary#

2, The Director General (liPrks),
CP ijD, Nirman Bhauan,
Neu Delhi.

3, Superintending Eh gin 9er( Ci vil)»
OCCV, East Block-IV, R.KoPuram,
N BU Del hi - 66.

4, EJ<Bcutiv/B Ehgineei-C Ci yil),
Delhi Aviation Division,

CP IJD» East Block-Ill,
Level-7, R#K#puram,
Neu Del hi-66.

(By Advocate: Shri Rajeev Bansal )
P RHFR

HQN '3L E TA R. S. R. ADl SE. VI CE CHaI AN (

Applicant impugns respondents* action in

terminating his services though he claims that he

has been uorking uith them since 18o7.95 and

discharging duties of perennial nature. He seeks

a declaration that he continues to be an anployee

of respondents' and their action in terminating as

a Osntractor's employee is arbitrary and dis crim in atoiy #

Respon dents.
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flpplicssDt claieos that he yaa engagod by

R88ponde©t No|4 WoSof. l8o7o9S fbip th© job of

Ptotoff Loriy He also daiiae that h© Is also
-7

djisitfiiag the vohi da of to spondee t Koo3 aiwco thgt

date^and aiece 6»l2e96 a neu APSbaaaadS? Car

ffaplaced ifi place of the fonaer oe©<, Qapi©© ©f the

Log Booho OOTr-tiae allouamce paid to hla ha\o boea

filed* He states that h® has be®b paid ©oothly
on daily rates basis bot not at par with othar

•raployee© of the ssae cadrc/grad® by Rospondcat t3o<i^
despite his perfosaipg dotioa lilSta othsr ragulajf

employees in the graded' He farther states that

tespondent No<^4 had not issaed fresh yortc ordsr
for the poipese efter 1.4,98, despite^ha is oBntlPBiog
to fflik,ondpBrfbiwjM8 dotlea,' He Porthst stotoe
that he eaa venallir tald By Respondent Bo.'d and
hla soboTdlBsta staff nsBbers that hla aorVdoas

»>tild be diacontlneed B.e.f, 1.4.'9B ahloh has
coinpelled hi© to come to TBibanalo

3* Rsspondents in their reply states that
applicant is not a Ciuil Servant and thoro is
no relationship of Raster and Servant betyesn spplicant
and the anaysring Raspondsntso . They state that the
applicant yas mqogod throogh a OsntrQctoi? na=„_
R/S Satish Travels to perfbse th© duties of tho
Driver on jthe tesas and eonditione favoorablo to
hi© on perfect business te^o# They ^hat
tho applicant yas ever engaged by Rsspond^Jts^ one
«ver that they have bean getting th© yoift oKocytod
by yarJc order basis , Th© yorh order is a war dad on
the basis of gootations, e^sty tio© tho tjork yas
awarded to dlff®r«at agentgr# The work order is

issued to si Fiffis which quotes lowsst rates in thoir
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SooUt entries spa

b. , ° f« Obd >8 pss tsras and condlMona of tho

96ncie@«;' ftespon(tenta flMhm«A a«.

was Issiuecf to n/s satl h ^
«•» »8lld 8^8 , , -^Ich®l»t0 30^4o98 and it ̂ as tha
»r«/s S.«ab T«a„8 ea ̂  ' -■».cbal,u«y
t.9.ttb8 8 parson• PPt tbo .80., It 18 8.101,
th. <*»aln Of Satlah Trawla .a »

A  'mw»18 as to tthod ho

anoootod, T^rt"" —
•olio 8 ^ »h«aotl, 0.O,■PP .«tb8db.«.O,80.d.^i» PPIP, paldnonthl, oa,.. on .all, „to Oaala
">d that his sorrfoaa « '•ruto.8 08. ^ to„loat,^,
♦  In thol8 80ppl,o,„t,^ «ffld8»lt„^^ond«,ta atat. to.i

:; "Vt.f^C.8 0H„8 in th. 01.13^,^,
Po^r.bh08l„8haab.«.p,apaoinpi....,

<'p'pr. 1. mm, to ho•ngagod baoaoa. of non-aaaiiapiijn
oAa^^ . "AAjiiy OP post ofC88 Oi1«88 In th. Dlrfolon# Th» atat
'P.t th. apoii™. • msy stato•PPllo«t Baa «,g.9,o thpaogh o T8a»l
«9®»t who has hdb«» a8ianlag boalnoas of atamiviia
»Mp1.3 and 081^8. Bho 080 .1 ̂ .- Ttoaal ,g.pt. .8 la T 'was engaged as a stoo^fbe^
"aan'—V-P-Ps. oP non.a«Uablllt, of I^.rtaantal 08l»8, ftnaagonpt to
OspariaontaJl Car n»«Osl wars^stirplya

DO atari A A tho so tjasP.St8d to th. Qt„l3t3„ Of .„88.8l„o p.,,, _
to ^leh th.8. has haon no » -P-ono vacant awll^jlo to

I  ̂

II



c

>4 •

all9» tib® applicmt to oDiatiiaia® sod aftoj? tho

oapisy of cowtjpactiaal period appl£carat®8 80rrjfl,co8

wore d&seootioysd fiustoaaticallyo'

S* I have haard applicaat eoui^sei

SiffJigJD ai^d Rs^ondenitao ooumaol ShffiL Rajaav Bsnaaao^

6* itiplficapt has not pToducad any dPejuoiiat-

that he ia being ̂ gagod by @j? paid by sespondcnto

and at pago^j^ iid® Oa itseif spplicent ooncodos

this fact that he is being engaged on yjffh 0]?das>

basis, which is yhat tho respondents have averred
tsTAt ̂  '

and which is t»8n»d out by the photocopies of

Log took entries \d2o owartstioooallowsncea for 3uly
and Aog«i8tf199S showing the nsse of private

contractor Shrl n^Chauhan ^agea 2 and 4 of the 0a)o
teapondents0 assertion in their reply that there

M no Water and servant relationship betwefSn)
theaseluoa and tho applicant md that they are undag
no longer obligation to engage hto, has not bega

challenged by hi® in any rejoinder,. There ia no
denial by hia by of rejoinder to tho con teats of

the Raqjondentao additional affidavit dated 29^^98^
that there ia no vacant post of any staff Car Driver

available in the mvision and that no fresh Driver
has been engaged in place of applicsnt, nor In^near
futore is likely to be engaged*

applicant has not soceeedsd in establishing
that he was engaged by Ftespondents ̂ d paid by thga as
their enployee^snd fBtm there are adsqoate materials
to establish that ha was engaged by a Private tbntractos!,
he has no legal right to conpel ^sspondents to engago
hi® and the CaT PBSs judgment dated 12|^3|92 in
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OA Nooi127/9^ Tilka Rbq Vso 001 ft ©rSop dl^issiliE)©

sieaiJLaff eUain isiy eootsact Lebourero fts? ragalairisQtioia

of thai IP saridcas io soitabl® posts liPi QPUQ^ is

sqoaralsf sfiplioi&ls to the facts aod eireioataocod

of the pseseot oasel'

8<p APP^icaot has relied it^poo tito ruliogs ii^

001 yso SoWdichorjo© 1998(i^A0 SG 365j Aill lncJiQ

Statotosy GSjporatioh etoo^ 001 ft Orso 11997(3)

AXSL3 81$ and Res IPraaad Rai ft S Orso Uso 001 ft

Ors# 1997^3) AlSLO 226 • In all thoso casoSf^ the

availability of vacsocies against ahieh ^plicents

oould be regtilarissd » was not in doubt# It nsoc©

no reiteration that an sapleyee can be regularised

only if a regular vacane y is ayailablgH> but the

respondents have stated in their affidavit that

there is no any vacant post of Staff par Driver

available in the Olvision,and tdtb tisct additional

affida^t Respondents have Piled copies of letters

shelving that surplus Rotor Losy Drivers aro

available#' These assertions hava not been denied

by the spplicant in any rejoinder filed by hiaf

In viey of the above^ the present ease is dearly

distinguishable on facts froa those relied iBpon
by applic®Jt8 ®-counsel and referred to abo v©#'

It Is ti^l settled that the Tribunal has no

jurisdiction to direct the Rsqjondents to t^oto
the post uhere none eaists^as the creation or

abolition of the poste is a matter saclusiwaly yithin

executive ooeapetmoe* In the absence of ©uy vacant

post against uhieh the applicant can be absorbed

and regularised^ no direction^prayed for by tho

, 1
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^piacantjcan be isstnad lb thle casso' yhat
soltabl® wcaaelea arisen it aill ba op^ to spplicesjt
to appijr fpip the 8m» ftop cowaittepatioia by tbo

respobdsste aubjaet to tiie oligibillity, ead i©

aeooirdance with, pnaloa-and lost poet ion a on tho aobjoetf

9® Tbo 6a stands dieposad of accordingly igj
tesBs of para 8 abova® Intari© ordora aro «3cQtod<^
No 00 etaO

C S«RoAOXGr )
WCE CHAlBqA«Ca)o
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