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CENTR& AOMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH,. MNEW DELHI.

. “ .
v & Q8636598

New Delhi this the ZalA day of August, 1998,
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Shri aA.P. &grawal,

370 late Sh. Mool Chandg,

RSAo C-134, Manak Rura, _ A

Moti Bagh, Hew Delhi. .. Applicant
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[throdgh Mirs. a&vnish ahlawat, advocats)
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1. Govt., of NCT
througn L.G..
Raj MNiwas Marg,
Delhi-54.

Z. Secretary (Finance)l,
Govt. of NCT, Delhi.
3, Sham Nath tMarg,
Dalhi-54. wnws Respondents

{through Sh. Ajssh Luthra for Mrs. Jyvotsna Kaushik)

ORDER

Hon“ble Shri 3.P. Biswas, Membar(n)
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o 2.  Two important questions of law fall

1) HWhether a spscific vacanoy against

wnichh an  appropriste selection is
14

resigns atizr  having Joined and

functioned in the post for 8 period

@i} of L7 months?

for

—



g?iﬁ Whethsar t s panel formed By
empanelling only two officials fo
Filling up of the said single vacancy
\ in  199¢ shall continue to have its
validity for the purposs of off&rihg
appointment to the ficial at Serial
MG 2 of the panel when the official
at Serial No.l of ths same panel was
merlisr appointsd Lut resigned
afterwards in  a situation where the
validity of | panel fpanels is not
specifised?
G The brisef packground facfé, necessary. for

The applicant,

l.aw and

Wwith 31 veaars of

post of Membsr/3ales Tax
snort) pursuant to  the

Jus

as undeir: -

presently working with the

tice as faditional Legal

issued in  MNovambsr 1296. He fulfilled all the
sligibility oconditions prescribed for the post The
duly constituted Gelection Commithes prepared a pansl
o 7.5.27 placing one Shri M., Sahnil as Ho.l and the
applicant hersin as MNo.2 in the panel which - W& S
dppf@ﬁ&d by  the competent avtnority. Pursuant to the
appiroval of the Cirae njngfsel Stion commitiae
e wmwnoati %, the appointmant order for the post of

appointing authority i.e
Hotification dated 18.46.

97 as at annexuire-C.

favour of Sh.
Government of India wides

Since

)



Sh.  Ssahini was also selscted for the post of Member in
incoms Tax éppellates Tribunal (ITAT for short) and nad

accepted ths same, he decided to relinguish the charge

one yvear and  since his name was - approved by the

Central Gowvernment” in a panel at Noe.2 for the said

past, the offer of appointment should have baen given

to him, when  Sh. Zahnl resigned. Hg had sant a  few
reprazentations setting out the reasons supporting his

claim but - the respondents decided to turn Nelson’s

Eves on them. gpplicant is, therefore, aggrieved by
(1) the inaction of the respondsnts in not appointing

fact that hs was duly sslected and (ii) respondsnts

reserting to a Tfiresh advertisement on 20.1.98 in

“Hincustan Times”® inviting applications oot
appointmant for thse sans post of Memaer /STaT .

Consequently, the applicant sesks relief in terms of

quashing the aforesaid public notice leading to the

&

process of fresh selection and issuance of direction

A

to respondents for o
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in his favour.

.0 Mrs. Hxﬁlsﬁ Ahlawat, lzarned counssl for
the applicant seeks to justify the reliefs claimed foy
the applicant on a wvariety of Gitounds . We have,
nowsver, decided to bring out oniy thoss  important

ones Tor sharp foous that woula have lszgal oEaring

Wwith ths present casze, It was submitted that afte;
Ihe  Sahni  relinguished the chargs of Member 3TaAT  on

m——



valid and in any case it was felt that the post should

1led up sxpeditiously as this was a post M& o
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by oa Single  Member, any delay would cause hardshnip to

the gensral public as there was no one to hsar the

statutory appeals. after the relinguisnment of the
chargs by  Sh. gahni, the applicant was waiting for
his appolntment as Membair  STAT but was shooked to saes
the impugned advertisement on 20.1.%8 calling fo

applications  for  appointment to the sams post of
Mamoer,/3TaT .
5. The learned counsel for the applicant

would also submit  that the sntire issusg was placed

befors the Lt. Governor with thé proposal for freash
selection, oult thse LT. Governor relterated his
sgarlier orders of appointment of the applicant only.
She argued- that once the Lt. Governor, who acts  on

behalt of Central Government exercising the powers of

the President under &Srticle
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of India, has approved the name of the applic

appointment to the sald post. thers was no reason Toir

mlse for extransous considerations. That while
preparing  a panel and issuing the appointment  latter
to Sh. Sahni, the Central Governmsnt was awars of tne
Ffact that Sh. Sahni, who Is also selected for the
post of ITAT would jolin that post, and hence the offer



in

of appointment for the post of Member STAT should have
fallen automatically on the second man in the @ panel.
This is particularly so when the appointment in casse

of Sh. Sahnl was made

Mis sUuccessor 1s appoiﬂfeﬂ.

& To add strength to her contentions, thea
learined counsel for the applicant drew ou attention
to the instructions issued by DOPET In O.M. dated
14,5.87~ Those instructions lay down the principlsas
t@ be followed where the recommandsd candidates loinesd
g post Tor a short period and then resignsd o Wi ¢

the vacancy ococurred  on account of the <

candidate. Para-2 of the said O.M. mentions  the

"The  matter nas been  examinsd  in
consultation with U.P.3.C. and it has baan
decided  that the ressryve lists may be
operated In cassez  whare a vacancy 1s
created by a canalidate reslaning the post
or in  the event of his death, within &
p@“iod of six months from the date of his
joining  the post subject to the condition
that such an operation of ths lists should
pe limite in respesct of statutory posts
and those of scientific., technical,
acadamic or medical naturs or other 1mL1“*
natura where 1t may not be possible tu keep
tha post wvacant tl;l the comp]atjnn of
fiash recrultmant or  to ma ks Tocal
arrangasments.”

7. On  the strength o
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High Court in the case of Rir._ _Raghunath Chand a&nand

¥s...All India Institute of Medical Sciences (1997 I1II

AD (Delhi) 38}, the learnsd counsel for the applicant

argusd that the advice rendered by the utatuturv

Committze is not intended to be ignored. The advice
rendered by such a Committee,. constituted for specific



purposs, is  intended to be acteda upon. On ot
analogy the recommendations of the Select Committes,

as in the present case, was binding on the appointing

authority. Such an advice is mandatsd by the statule
to ensure  that bias is eliminated from appointments

contaentio the l=marned counsel ocited the decision of
the Hon’ble Supreme Court in the case of R.8.. Mittal

+he head note, their Lordships in  this case held

thats -

“although a hersvn on the select
panel has no vested right to be appointed
to the post for which ne has baen

selected, The appointing autnority cannot
ignore the seslesct panel or on its  whims

to make the appolintmant. When &
paraon  has besn selectsd by the Sslectio
Lus;” ang there is a vacancy which can be
‘ered  to him, Eeeping in wiew his merit

declines

J
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position, then, ordinarily, there is no

justification £ ignore him For

appoeintmsnt. Thare has to Da &

Justifiable reason to decline to appoint a

person Wwho is on the select panel.”

3. The respondants, on ths contrary, nasy &
resisted the claims. Shri Luthra, learnsd proxy

counsel for the Jumndﬂnts supmitted that it would be

wirong to say  that the 1ifte of the pansl so  preparsd

was for one  year. It has beesn ggnled spscifically
that the respondent No.Z2 prapared 3 notea e

invocation of the panel already in existence because

the pansl was still walid. In fact, & note was
\
submitted for Ffilling up the  likely wvacancy of

Member//STAT  either by inviting applications through
advertisement or by appointing ths present applicant

o avold delavs in filling up the post. The latar

-
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course suggested was not acospted by the Government
ana it was  decided to invite fresh applications for
wider oh rice.

@ Respondents have further submitted that

atter follGWing dug  procedure  as  laid  down L e

-
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Section 13 of Delhi Sales Taw Aot 1A%7S5  and

functioned in that capacity from 14.7.97 to 4.1.95.

&5 he omwas also duiy selected lateron as  Judicial
M%mberfITﬁT, Intended to join the said post and  was
hencs sparaed acsoraingly . The respondents NV
specifical ly Jdan i ed that Lt. Goveirnor ned
Girectad/orderad o appointing the applicant herein

as Member STAT. On the contrary, a decision was takern

Hon"ble Suprems  Court in the case of State of Bihar &

AN.. . Vs, Madan._ Mohan _ Singh & Ors. (1993(5) 3LR

recommending  the candidates in order of merit trom

of written test as well as viva voos wWill holdg
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notified and no - further becauss the said procgsss of

salection for those 32 vacancies got exhaustad and
came to an and.
1. We shall now elaborate the position of

taw on the subject. The appointmsnt ©
im governed by Section 13 of Delhl Salss Tax Act,
1975. Under sub-ssction(3) of 3ection 13 of the Act,

tha periocd Tor which.a Mg smber of the Tribunal could

"13. appazllate  Tribunal - (1) The
Central Government shall, as soon as  nay
e after the ocommencemant of  this  &Ct,
constituts an appallates Tiribunal
consisting of one or morse members, as 1t
thinks fit, to sxerciss the powars  ana
dischargse the functions conferred on  the
appellate Tribunal by or under this Act:

PR IR
7 Bubject te the provisions of
sub-sact (1), the q ualifications and
other oconditions of ssrvice of the membsi
Q7 MEMmDErs SSHwtlthJru the aAppellats
Tribunal and the pericd for which such
member or membars shall hold office, shall

be such as may be aetermined by the

(4) @Any wacancy in the membe ip of
allate Tribunal shall be Tilled up
@rt.al Government as  soon as

1L It is well ssttled in law +that a

candidates whoss name appears in the list/panel dogs nob
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efeasibl@ right of appointment as. a

Governmant servant even 1T there Is a vacancy. It is

oien to the Government that on a subssaguent dats  not

to Till up  the post or to rezort to fresh sslection
and make appointments on ravised criteria. T iy
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Government 1 antitlaed  to conauct  selection in
accordance  with the changed rules and maks final
recruitnents. No cancidate acqulres any vested right

against the State. Therefore, the State ié antitlead
T withdramw the Notification by \which it had
praviously notifieﬁ the r@crditment and issue frash
notification in  that regard on the basis of amendsd

. v
ruls. The only thing that has to be ensuredkthat the

islon not  to i1l up the posts/vacancies has to be

o
\r.,

taken for bona fide-~ reasons. IT any authority is

required for - these propositions, it is available in
the judgemsnts of the Hon’ble Suprems Couirt in  the
case oF Shankansan Dash Ys. U.O0.I. (1921(2) s8LR sC

779);  Jdal _Sindh Dalal & Ors.. VYs. State of Harvana &

Anrc.  (BLR Yol.87 1993(1) 422): & State of M.P. &

Qrs. V¥Vs. R.8. Yaday & Ors. (1994(28) ATC 2557

legality of applicant’s olaim. It is not in  doubt
that by amendment of the rele ant porti of  Delhi

dales Tax  Act 1975, the word “Central Government”

appearing in Section 13 was substituted by the words
“Lt. Governor” W&, 28.1.98. The powsr of

appointment TFor the> post of 3ales  Tax. Appellate
Trivunal, therefore, vested Wwith the Lt. Governor but
only after January 1998 In the instant case,  that
POWEr Was  to be exsrcised by the Central Government

since the post for which ths empanslment was made in

Juily 1927 arose  in  Movembsr 17294, T satisfy
ourselves, we called for the records to see if the L.

- I A e e P PN e e >y =4
Governor had a1 r.:k.'tr::d;"’- rdersd For ARointing the
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applicant as Member STAT as allegaed by the applicant.
e 4 perusal of the relevant records revealed that there

( has baesn no such direction or order.
1Z3. HWe Tind that the lsarned counsel For the
agpplicant has relisd upon the O.M. issued by the
Government of India dated 14.5.87, the judgsments of
Hon’ble High Court in the case of Dr. goghunath Chand
anand (supra) and of the apex Court in the case of
R.3 Mittal {supral. The nstructions in the
Governmant of India Q.M. are only recommendatory  in
naturs.  The reliance of the applicant on the
N’ Judgement of the Hon”blé High Court 1s apparently
misconceivad. That was the case where the selection
was mads by the Commitites minus the Chairman  who
participated in selection process but much later. The
issue that fell for determination before the High
Court was whether the advice of the Statutory advisory
Committese was reqqired tg e  accepted particularly
when/the hairman was nol prasent during the whols
procaedings. The Hon'ble High Court felt that the
334 Governing Body has to act in  accordance with the
recommendations of the Sslect Coﬁmitt&e and that it is
not permissible  for the Governin Body to ignore  the
advice. The facts and circumstances of the casc
decided oy thes High Court do not have much realevancs
for the present_ case simply for the reason that the
Honbls Migh  Court mas confronted with the problem of
det%rmininf the l&éality aird entitlement of the
official at 51. No.l of that panel for the post of
Medical Supsrintendent The issues in  ths ant

of case are entirely differaent.
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14. The decision of the Hon’ble Supreme
Court in the case of R.S. Mittal does not render any

nelp to the applicant herein. -This is because the

selaect panel In that case was held to be walid for 4
vear and a half  and “that the sslection thareln

proceadad for _empanelment of candidates against

Y
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mualtiple vacanciss. The issuess the Hon'b Suprame
court had to decide in  that case relatea to (i}

legality of inordinate delays in- implementing the

select pansl and that (ii) the recommendations of the

select board which is hesaded by a Sitting Judgs of

3

ontble Supreme Court or High Court must be given
pirompt attention and nothing should intervens between

he recommendation and the consideration by the ACGC.

ot

That the Minister/Secretary ot the Administiration
Department is under an obligation to process the

recomnmendations of the Sslect Board.

prepared by a duly constituted ocommittes for the
purpose of Tilling up of only one vaoanc& as notified.
The said process of sslsction Tor one ’vacancy -got
exhausted and came to an end when the appointﬁent Was
mads. IFT  the same list has to be kept subsisting for
the purpose of filiing up othsr vacanciss alsae that
wouwld only . amount to d&prévk&tion of rights of other
candidates who would have become eligible subsequent

to the said advertisement and selection process

other words, once & panel is formed by dus . process

pursdant to a MNotification and an  official is

ippointed as  per vacancy/vacancies so notified. ths



cansl comes to an end (emphasis added). It 1is not

. . . - - - ore 1o A o . .l
ﬁ} disputed. that &nnexure-C appolntmenp O aatan
18.6.97 was in pursuance of annexure~B Notification in
Hovamber 1976. In the present case, tnersefore, tﬁe
panel ceases on 18.6.%7 wﬁﬂn tha aopulﬂtmcnt nas mads,
fOTshOUSOBVETy | 1o short period it could be. Even if
‘E' K- : ‘ . ) 2
W consilder h%%ere arose a vacancy after 4.1.98, tThat
h R
. N PR waa P ,.t [Ty,
would be a subseguent wvacancy and uguld o ST
coveread/adjustsd ,against the arlier Notification s of
November 19946 {(amphasis added). In holding this view,
we get direct support  in the judgemsnts of the Apex
\»J/ Court in the case of State of Bihar & Anr..  Vs.  Madan
Mohan Singh & Ors. (1973(%) SLR 501} and Ashok Kumar
& Ors. _Vs. The _Chairman Banking Service Recruitment
Board. & Ors. (Vol.III 1996(1) SLR 301). It would be
apposite toe bring out the relevant portion of the
Hon’ble Supreme Court judgement in Ashok Xumar’s case.
In para-S it has been held that:-
i N 1
”“rt1bl~ 14 read with article lé§lj :
of the Constitution snzhirine fundamental
ight to SVEY citizen to claim
Panai‘eration foir appulﬁtmwnt to 'a post
undsir  the State. Therefore, wvacant posts
arising or expected should be natified
inviting applications from all eligible
candidates o pe considered for their
selection in accordance with their merit
The recruitment of the candidates 1
axmcess ofF the notlfied vacancies is a
agenial and deprivation of the
constitutional right under Article 14 read
with Article 16 (1) of the Constitution
The procedurs acopted, therefore,  in
appointing the persons kept in the waiting
list by the respective Boards, thougn ths
vacancies had arisen subseguently Without
being notifisd for raecruitment, is
unconstitutional . "
We find that the applicant’s case, on  all
ié fours, fits into facts and circumstances of the

atoras
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dicial pronouncement~.
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’ 1%. In the
discussions harein above
guesstions,.. as In para Z
the negative only.

17. In the resul
consideration and is acoor
circumstances, without any
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background o cdetailled
. our answers  to  the TWa
aforemsntioned,. would be In
t. the application merits no
dingly dismissed, but in the
order as to costs.
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{(T.N. Bhat)
Maember (I}



