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' "”PRINCIPA BE CH NE

Q.A. N5,9489 of. 1908

Mew Delhi, this +h=fbkﬂg”

«HON’BLE~MR.S.R ADIGE, VICE CHA!RMAN(A)
"HON'BLE MR. KULDIP SINGH MEMBER (J)

0.A. 1930/1998

|

1. Mrs. Neélam Narang
2. Mr . Mukesh Kumar Ahuja
- 3. Mr. San.jay Arqrg Ny -

4., Mr. Prem Chandra ' \
< ’

- 5. Mr. Brij Pal

v \
8. . Mr. Manoj Kohli N
77 Mr. Parvendra Pal Singh
B, Mr. N.K. Tripathi
g. - Mr. Devender Rana
10. Mr. Tofiaq Ahmed
11. Mr. Vaki! Ahmed
12. " Mr. Dinesh Tiwari
13. Ms. Kiran Bala

e 14, Mr. R.K. Verma .
i5. Mr. Ajay Mayar

iB. : Mohd. Javed Ansari

17. - Mr. Ravinder Kumar Bhati .




21 Mr. Suresh Chand
S/o Shri Harish Chand
B-22, Mata Wali Gali,
Dalhi-Q4

v Advocate Shri B.B. Raval.

Ver

n

Ls
1. Government of NCT of Delhi
5, Sham Nath Marg,
Delhi-110 054
through

Jain, DDO,
r

Directorate of Praosecution,
Government of NCT of Detlhi,
Tis Hazari Courts,
Delthi-110 054. Respondents
. Rv Adypcate Mrs. Avnish Ahlawat
0. A, 48Q2/19498
Naresh Kumar Verma
S/c Shri Ram Kumar Verma y,
R/c H.Ne. 202, Gautam Nagar/
Maw Delhi-110 048, Applicant
By Advocate Shri B.B. Raval.
Versus
1. Government of NCT of Delhi -
5, Sham MNath Marg,
Delhi-110 054,
2. Director of Prosecution,
Governmant of NCT of Delhi
Preosecution Branch, Tis Hazari Courts
Delthi-110 054,
3. The Budget Officer/Additional Public
Prosecutor,
Head Quarter/Prosecution Branch,
Tis Hazari,
Delhi-54 Respondents
Ry Advocate Mrs, Avnish Ahlawat.
QRDER
By Hon’ble Shri Kuldip Singh. Member (1)
By this common order we will be deciding two

Oz - QA No.

1930/1998 and Q.A. No. 488

/1998 as the
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applicants on the bhasis of revised
Rs _8500-200-10500 w.a . f 1.1.1398
2y may he declarad

"mas continuous service and to pay the
of breaks and other consequential
-
— etc
{C) Any other order or

Hon'ble Tribunal may be deemed fit

facts and circumstances of the
passed/granted.
3. In 0Q.A, No. 488/88, th
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for the following reliefs:-

A

81 direct the respondent No.1 to 3 to issue
desired certificates in prescribed format of UPSC that

government servant as on closing dates i.e.

)
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0
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»
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13.3.1997 or any other particular date as desired by

= = ]

') direct respondent No.1 teo 2 te revise the
pay sacale of applicant and other ad heco appointees as per
arders of Government on recommendations of the 5Sth Pay
Commission. allow annua! tncrements with retrospective
effect, make payment for artificial breaks and stop giving

re which
this Hon’'ble Tribunal! may deem fit and proper under the

Facts and circumstancas of the case may also he passed in

4, Originally the applicant in 0A No. 488/88 had
claimed for issuing of certain certificates in a
prescribed form of Union Public Service Commission so that

the applicant may appear before the UpPSC for being

~

regularised as Assistant Public Prosecutor and now since




the selection ete. ' has taken place, so the praver as
sought in paras (A) and (B) of 0a 489/98 has become
ts  and we are not concerned with the same, as

regular!ly selected Assistant Public Prosecutors have

replaced the Assistant Puhlijce Prosecutors who wara

LSS S g &)

Report had been accepted by the Government Se the
dispute which survives for adjudication is only with
4
regard to the fact whether the ad hoc Assistant Public
Prosecutors who were working during a particular perjod on
particular bpre-revised scale are entitied to the benafit
of revised pay scales after the report f &th Pay
Commission, which incidenfally covers that period when the

5] We have heard Shrj B. R Raval for the
applicant and Mrga. Avnish Ahlawat for the respondents,

7. : The main contention of the respondents to deny
the benefit of revision of pPay scales is that the
applicants werse appointed on contract basis for a short
span of time til] the regularly selected Assjistant Public
Prosecutors are ahle to jein. The learned counsel

appearing for the department referred to a Neotification

No.GIMF  (Department of Expenditure) F No.

k

50(1)/1c/07



dated 30.9.97 and stated that as per the No

"/’Centra! civil{ Services (Revised Pay) Rules, 1997, the
nersons who are employed on contract cannot be given the
benefit of revision of pay scales recommended by 5th Pay

are applicable to Govt. of NCT of Delht So the relijef
as claimed by the applicants, cannot he granted and

the OA merits digmissal.

—~
2 in reply to this, the counse! appearing for the
_
applicants submitted that the applicants had heen
“
apncinted wvide appointment letters issued ic them
According to which, it is ment iocned as under:-

That the Chief Secretary of Government of NCT
of Dethi is pleased to appeoint the concerned person to the
nost  of Assistant Public Prosecutor in the pay scale of
E= 2000-B0-2300-ER-75-3200 plus usual allowances as
admissihle from time to time on nurely ad hoc and emergent
basis in the Directorate of prosecution. Tis Hazari, Dethi
with effect from a2 particular date for a contract period

, of six months only or till such time appcointment of

S~ candidates is made on regular basis through the Unieon
Puhlic Service Commission, whichever ia earlier, This
appointment will not confer any right on the candidate tio

- claim seniority, continuance in service or appointment as

— such on regular basis

Q The counse! for the applicant on the bas!s of

this exiract, which has beeh reproduced above, submittad

that for all! practical purposes, the applicants were
governed in the matter of payment of salary in the pay

scale of Rs.2000-3200 plus usual allowances as admissibie

from time to time. So as regards payment of salary s

1]

n

concerned, they are governed by the pay scale admissible
to the post of Assistant Public Prosecutor and it was not

a fixed salary contract and since the pay scale has

l



'been' ravised for the period during which the

had worked as Assistant Public Prosecutors,

entitled to the revised pay scales also.

10, However, Smt. Avnish Ahlawat appearing for the

per Central Civi! Services (Revised Pay) Rules, 1897, the
contract emplovees are exempted from being paid revise
pay, so the contentions of the applicants have no merits

i
11. in this pemspective, we have to see whether the

appointment of the applicants is purely on contract basis

and even if it is spo, whether they fall in the axemntad
category to which Central Civil Services (Revised Pay)
Rglés, 1897 apply and the applicants can be denied the
benefit of revised pay or not For this purpcse, we will
have to see whether the applicants have been anpointed in

309 of the Constitution or the applicants have haen
appointed on purely contract basis for which the onlv
provisijon in the Constitution governing the contract

entered between a private person and the Government of

India are regulated under Article 298 of the Constitution

f

12. Article .208 of the Constitution of [ndia says
that all contracts made in the exercise of the executijve

power of the Union or a State shall be expressed to he
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of the Author, expressed a
the - 3rd Edition of the

support from subsequent
that no formal contract s

nt whose conditions of service are
in the Constitution and the Rules made
and that outside Article

a formal contract would confer no Eights

Article

emp |l ovea,

Article 299 would he called
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tion only where the Rules made und

e
Q@ require =2 formal . contract to b
r appeointment”

M 3

executed fa
13. The language used in the appeointment letter
doaes show  that there is no farmal coniract between the
Union and the State and the applicant. So the respondents
o nnot‘take the nlea that the applicants were appointed on
contract basis
14. Mow coming to the next condition regarding

salary as mentioned in the appointment letter states that

the applicants were 2apbo ted In the pay scale of
Rs . 2000-80-2300-EB-75-3200 plus usual allowances as
admissible from time o time This condition would show

for a perieod of six months or for a period tili they are
replaced But this condition does show that they are to
sarn incremenis, even they are to cross Efficiency Bar and

given a regutltar pay acale and other usual allowances which
ie admissible from time to time Se now the guestiicn
arises if the Pay Commission had recommended revision of

LTS

of India and Government of NCT of Dethi, this revision of
pay scale had been made with retrospective effect and it
covers the period when the applicants were working as
Assistant Public Prosecutors. So the peried when they

were working for that particular time on a particular
grade, the scale of Assis tant Public Prosecuteors had been
revijsed, As such the respondents cannot iake the shelter

of contract pericd and deny them the bhenefit of admissible

e
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.10.

for the time when they were in the appointment

pay scales

— - and as per the revised pay scale for that particular
period of time the pay scales had been revised.
15 Now coming to the Centra! Civil Services
(Revised Pay) Rules, 1887, the rules which have been
emphasised by the earned counsel for the respondents
are stated hereinbelow:-

iy Categories of Government servants

' to whom the rules apply-
lf(

(1) Save as otherwise provided by or
under these rules these rules shall apply to
nersons appointed to civil services and posts  in
connection with the affairs of the Union whose pay
is debitable to the Civil Estimates as also to
persons serving in the Indian Audit and Accounts
Department

(2) These rules shal! not apply to :=

(a) persons appointed to the Central
Civi! Services and posts in Groups A ., BT, o
and 'D’ under the administrative control of the

v Administrator of the Union territory of
Chandigarh;
< (b) nersons locally raecruited for
y service in Diplomatic., Consular or other Indiag
establishments in foreign countries;:
{(c) nersons not in whole~-t ime

(d) persons paid out of contingencies:
(e s paid otherwise than on’a

monthly basi uding these paid only on a
b

piece—-rate

(f) persons emploved on contract except
where the contract provides otherwise;

XXX XXX . XXX
XXX XXX XXX
16. The learned counsel for the respondents

:




11,

Csub-rule(2) of Rule 2 where it is ment ioned
that the rules shall not apply to the various categories

and than the counsel for the reapondents highlighted half

portion of clause (f) and suggested te this Tribuna! that

the revised pay rules had not been applied to the persons
empioyed on contract basis. However, if we read the
clause (f) in full it provides that the rules shall not
apply to persons employed on contract except where the

17. Assuming for the sake of arguments we hold that
the appointment letter is a documents of contract then
also it says that in the matter of pay scale the applicant
shall be paid salary in the pay scale of
Rs . 2000-8-=2200-ER-75-3200 nplus  usual al lowances as
admicssihle from time to time {(emphasis supplied}. So in

admissible eaven for the period when the applicant’s were
working as ad hoc Assistant Public Prosecutors and
excention for application of revised pay rules has
itself been provided in clause (2)(f). Sc on that basis
also we are of the considered opinion that the applicants

are entitled to the revised pay scales as per the Central

Civil Services (Revised Pay) Rules, 19@?.
18, In view of our discussion above, the QA s
allowed to the extent of payment of revised pay scales to

the applicants in pursuance of the recommendation

D
h
-
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1

S5th Pay Commission plus usual allowances for the period

ifV\




ns per the

the 5th Pay Commission’ as

“ recommended by

instructions and rules on the subject. OQOrder be complied

with within a period.of 3 months from the date of receipt

of a copy of this order.

Let a copy of this order be placed in 0.A. No
\" ' ) .
1930/88 and 0A No. 48Q9/Q98.
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