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ORDER

By Hon'bIe Shri Kuldio Singh. Member (J)

By this common order we wi 1 I be deciding two

OAs - OA No. 1930/1998 and O.A. No. 489/1998 as the



Question reQuiring decision in these cases is c-ornroon in
■ -f'

bo/th the cases on facts as we!! as on lavj. '!'

2. The facts in brief are that the appI icants had

been appointed as ad hoc Assistant Pub! ic Prosecutors in

the Directorate of Prosecution. Government of NCT of De! .h i

under the responden t s. At the t i me of fi l ing of the O.A.

the appi icants had mads the fol lowing prayers in O.A.

1930/98;-

-CL Direct the respondents to pay the arrears

of salary and al lowances along with increments to the

app I icants on the basis of revised ^3.^ scales of
^  ' /

Rs.6500-200-10500 w.e.f. 1 .1 .1996.

'° ̂ 't may be dec Iared t ha t the ar t i f i c i a I

breaks given by the respondents is i I legal and arbi trary-'

and respondents may be directed to treat the ent ire period

"-■as continuous service and to pay the salary for the period

of breaks and other consequential benefi ts. al lowances

—■ etc.

^C) .Any other order or directions which thi"

Hon ble Tribunal may be deemed fit and appropriate in the

facts and circumstances of the case may a I so be

passed/granted.

3- In 0..A. No. 489/98, the appl icant had prayed

i  ■ i; :
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for the foMowing rel iefs;-

'41 direct the respondent No.1 to 3 to issue

desired certificates in prescribed format of UPSC that

appi icant is a government servant as on closing dates i .e.

13.3,1997 or any other part icular date as desired by

r e s p Q n d e .n t N o . 4 .

0

•'3 1 direct the respondent No. 4 to disclose the

cases y/herein appl icant has been adjudged overaged for

iwant of desired certificate of government servant as on

closing dated by respondent No.^

/

'C) direct respondent No. 1 to 3 to revise the

pay scale of appl icant and other ad hoc appointees as per

orders of 'jQvernment on recom.menda t i ons of the 5th Pay

Commission. al low annual increments with re.,t rosnort j \/o

affect , .make payment for artificial breaks and stop giving

breaks after every s i ,x mo.nths in future.

fO) Such and other further order/orders which

this Hon-ble Tribunal may deem fit and proper under the

facts and circumstances of the case may also be passed in

favour of the appl icant.

Original ly the appl icant in O.A No. 489/93 had

claimed for issuing of certain certificates in a

prescribed form of Union Publ ic Service Commission so that

the appl icant may appear before the UPSC for being
regularised as .Ass i stant Pub I i c Prosecutor and now since

r; -

ii;



the selection etc. has taken place, so the prayer as

y sought in paras (A) and (B) of OA. 489/98 has become

infructuous and we are not concerned with the same, as

regularly selected Assistant Publ ic Prosecutors ha\/e

replaced the Assistant Publ ic Prosecutors who were

sppoiniisci on hoc b3.s!s

oniy controversy which has been left is

With regard to the payme.nt of difference i ,n pay scales a"

the appl icants were appointed on ad hoc basis and t.he

salary having been revised after the 5th Pay Commission's

Report had been accepted by the Government. So the

dispute which survives for adjudication is oniy with

regard to the fact whether the ad hoc .Assistant Pub I ic

Prosecutors who were working during a particular period on

particular pre-revised scale are ent i t led to t.he benefit

sed pay scales after the report of 5th Pay

ion, which incidental ly covers that period when the

appl icants were appointed on pre-revised scales.

"■ heard Shri B.B. Rava I for the
appl icant and Mrs. Avnish Ahlawat for the respondents.

The main contention of the respondents to deny
the benefit of revision of pay scales is that t.he
appl icants were appointed on contract basis for a short
span of time ti l l the regularly selected Assistant Publ ic
Prosecutors are able to join. The learned counsel
appearing for' the department referred to a Notification
No.GIMF (Department of E.xpe.nd i tu.^e) F No. SOMWic/Qy

of rsv

CofBrn! s s
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dated 30,9.9? end stated that as per the Notification
Central Civi l Services (Revised Pay) Rules, 1997, the
nerscns who are employed en contract cannot be given the
benefit of revision of pay scales recommended by Sth Pay
Commission and accepted by the Government of India and
are appi icable to Gcvt. ,of NOT of Delhi . So the rel ief,

as claimed by the app I i cants, cannot be granted and

the O.A merits dismissal .

?-
7

Nr:'

In reply to this, the CQunseI appearing
f nr he

appl icants submitted that the appl icants had been

appcinted vide appointment letters issued to them,

'According to which, i t is mentioned as under

"That the Chief Secretary of Qovernm.ent of NOT
of Delhi is pleased'to appoint the concerned person to the
rr.ost of .Assistant Publ ic Prosecutor in the pay scale of
Rs 2QQQ-6Q-23QQ-EB-T5-32QQ plus usual al lowances as
ad.missible from t ime to t ime on purely ad hoc and e.mergent
haci i« in thp^ nirectorate of prosecution. Tis Hazari , Delhi
wiTh~ from a particular date for a .contract period
of six months only or t i !
candidates is made on reg'i

sLic-h t i me appo i ntment of
ar basis throtjQn the Union

Pi ihi i f- Service Commission, whichever is earl ier. Th i
appoi.ntment' wi I I not confer any right on the -candidate to
cTaim seniority, cont inuance in service or appointment as
such on regu i ar bas i s.

Q  The counse! for the appi leant on the basis of

this extract, which has been reproduced above, submi tted

that for ai l practica! purposes, the appl icants were

governed in the matter of payment of saiary in the pay

scale of RS.200Q-32Q0 plus usual ai iowances as admissible

from time to time. So as regards payment of saiary is

concerned, they are governed by the pay scale admissible

to the post of .Assistant Pub! ic Prosecutor and it was not

a  fixed salary contract and since the pay scale has

L



been revised for the period during which the appI icants

had worked as Assistant Publ ic Prosecutors., so they are

entitled to the revised pay scales also.
7

7:

1Q. However. Smt . .Avn i sh .Ahlawat appearing for the

departsr^ent subrrji tted that since the appointrnent was purely

on contract basis and the pay scales had been revised

after the recornmenda t i o.ns of the 5th Pay Comrn i ss i o.n and as

per Central Civi I Services (Revised Pay) Rules. 1Q97, the

contract employees are exempted from being paid revised

pay. so the contentions of the appI icants have no merits.

x:

1 1 . I n t h ! s pec tive, we have to see whet.her the

appointment of the app I icants is purely on cont.f'act basis

and even if i t is so, whether they fal l in the exemp'^ed

category to which Centra! Civi ! Services (Revised Pay)

Rules, 199? apply and the appI icants can be denied the

benefit of revised pay or not. For this purpose, we wi l l

have to see whether t.he app I icants have been appointed in

pursuance of the provisions under the Cr.PC and .Article

309 of the Constitution or the app I i -cants have been

appointed on purely contract basis for which the only

provision in the Constitution governing the contract

entered between a private person a.nd the Government of

India are regulated under Article 299 of the Constitution

of Ind i a.

^ —■ .Article .299 of the Constitution of India says
that al l contracts made in the exercise of the executive

power of the Union or a State shal l be expressed to be

K
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msde by the President, or by the Governor of the State.

But the appointment letters issued in this case show that

the appointment letters had been issued by the Chief

Secretary, Government of NCT of Delhi and the contract has

not been made between the Union of India or between "^h^

Lt. Government and the appI icants. The Chief Secretary

may be a competent authority to appoint Assistant Pub I ic

Prosecutors under the relevant rules but certainly is not

competent to enter into an agreement on behalf of the

Union or on behalf of the State/N.C.T. of Delhi . In this

regard we m.ay also quote the Com.mentary on the Shorter

Constitution of India by Basu 12th Edition page 863 where

commenting upon the service contract it has been observed

after ci t ing various judgments as under;-

K

K

"Service Contracts. A Single Judge of
Calcutta High Court held that employment in

Qovern.ment service also comes wi thin the'
of Article 299(1} and that, consequently, a'person
who has not been employed under a contract '"which
compl ies with the requirements of the .Articles ha«
no right enforceable in a Court of law.

Of course, where the appointmont
place under a form.a! contract, i t must comply with
the forma! requ i reme.n ts of .Article 299. b^t it
would be too much to say that al l appoln hv ~
the Government must take place by a forma!

i n

the

by
the
jf

contract, otherwise, they would be inval id,
fact, most of the appointments take place by
issue of a letter of appointment fol lowed
acceptance. Perhaps it would detract from
principle of 'holding office during p!e«s.'r^'
the Government (Article 31.0), if i t be he I d that
.here cannot be any appointment without a f^f-mal
contract This view of the Author, e.xpressed «t
p.417 of Vol .!! of the 3rd Edition of the
commentary, now finds support from subsequ-^nt
decisions which hold that no formal contract is

+  appointment to the regular serviceof the Government whose conditions of servi --.^ ar«
laid <^own in the Constitution and the Rules"made
under Art-cle 309 and that outside Art ic-ir
c1Q(2} a formal contract would confer no righf®
upon the employee. Article 299 would be caI i
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into -oneratian only where the Rules made under
Article 309 require a formal contract
executed for appointment".

i3_ The language used in the appointment letter

does show that there is no forma! contract between the

Union and the State and the appl icant. So the respondents
cannot take the plea that the appl icants were appointed on

cont ract bas i s.

14 Hquj coming to the next condi tion regarding

-  salary as mentioned in the appointment letter states that
ihg appI icants were appointed in the pay scale of

RS.20QQ-60-230Q-EB-75-32Q0 plus usual al lowances as

•  admissible from time to time. This condi tion would show

that the appl icants were not appointed on a f ixed salary

for a period of six months or for a period ti l l they are

replaced. But this condition does show that they are to

earn increments, even they are to cross Efficiency Bar and

the use of the word pay scale shows that they are to be

gis^en a regular pay scale and other usual al lowances which

is admissible from time to time. So now the question

apj<5*as i f the Pay Commission had recom.m.ended revision of

pay scales and which has been accepted by the Government

f^f India and Government of NOT of Delhi , this revision of

nav =!f-.aie had been made with retrospective effect and it

covers the period when the appI icants were working as

.Assistant Publ ic Prosecutors. So the period when they

working for that particular time on a particular

grade. the scale of .Assistant Publ ic Prosecutors had been

revised. .As such the respondents cannot take the shelter

of contract period and deny them the benefit of admissible
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pay scales for the time when they were in the appointment
and as per the revised pay scale for that particular
period of time the pay scales had been revised.

15. Now coming to the Centra! Civi l Services

fRevised Pay) Rules, 1997, the rules which have been

emphasised by the learned counsel for the respondents

are stated hereinbeIow:~

■-S
"? Categories of Government servants

to whom the rules appIy-

M) Save as otherwise provided by or
under these rules. these rules sha! i apply to
persons appointed to civi l services and posts in
connect i on""^! th the affairs of the Union whose pay
is deb! table to the Civi l Estimates as also to
popenpc serving in the Indian .Audit and .Accounts
Departme.nt .

(2) These rules sha! I not aooIv to

(a) persons appointed to the Central
Civi l Services and posts in Groups "A , B , C
a.nd 'D' under the administrative control of the
Administrator of the Union territory of
Chand i gar h;

f h) persons I oca I !y recru i ted for
service in Diplomatic. Consular or other Indian
es tab I i sh.ments in foreign countries:

(c) persons not i n who 1 e— t i .me

emp1oyment:

(d) persons paid out of contingencies:

(e) persons paid otherwise than on a
monthly basis including those paid only on a
piece-rate basis;

(f) persons employed on contract e.xcept
where the contract provides otherwise;

XXX

w V

XXX

XXX '

16. The learned counsel for the respondents
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highl ighted sub-r.jtsC2) of Ru 1 e 2 where i t is mentioned

that the rules shal l not apply to the various categories

and then the counsel for the respondents highl ighted half

port ion of clause (f) and suggested to this Tribunal that

the revised pay rules had not been appl ied to the persons

employed on contract basis. However, if we read the

■"lause (f) in ful l , it provides that the rules shal l not

apply to persons employed on contract except where the
contract provides otherwise.

/t

<3:

"17 .Assuming for the sake of arguments we hold that

the appointment letter is a documents of contract then

also i t says that in the matter of pay scale the appl icant

'^'ha I I be paid salary in t.he P2/ scale of

Rs,20QQ-6-=2300-EB-75-3200 plus usual al lowances ^

admissible fro.m t ime to t ime (emphasis suppl ied) . So in

this case the Government after accepting the 5th Pay

Commission s report had made the revi -sed pay scales

adm i ss i bIe even for the per i od when the appI i can t 's were

working as ad hoc .Assistant Pub I ic Prosecutors and

exception for appI icat ion of revised pay rules has

itself been provided in clause (2)(f) . So on that basis

also we are of the considered opinion that the appi icants

are entitled to the revised pay scales as per the Central

Civi l Se r V i ces C .Rev i sed Pay) Rules, 1997.

18. In view of our discussion above, the O.A is

a! lowed to the extent of payment of revised pay scales to

the appl icants in pursuance of the recommendation of the

5th Pay Commission plus usual a I lowances for the period

L
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j j u +h<a '^th Pay Commission as per ther-^commended by the btn ray

ins,ructions and nulss on the subject. Order be co^P,ied
with within a period of 3 months from the dale of receipt
Of a copy of this order.

order as to costs.

Let a copy of this order be placed in O.A. No

1930/98 and O.A No. 489/98.

'  -^R . 'AD I )
CKULDIP SINGH) CHAIRMANCA)
MEMBER CJ)

Rakesh

Court Ojficer

Cantral AJiiaui.uuiive Tnbuna'
ii. iiu-n. I'M-tf OciLii

Farid)iOi Hcbic.

1l. t,.,}i(irbiciis iVliM-e,
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