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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
W' ■ principal bench, new delhi

O.A.NO. 373/9^199 Date of Decision: 5 2 199
applicant

Shri □ ,p . Srivastav/a

(By Advocate Shri 3, k. Bali
versus

„  ̂ respondents
Union of India & Ors.

(By Advocate Shri Rajinder Nishchal

CORAM:

THE HON'BLE SHRI

the HON'BLE SHRI S.P. BISWAS, MEMBER(A)

1 . TO BE REFERRED TO THE REPORTER OR NOT?
2. WHETHER IT NEEDS TO BE CIRCULATED TO OTHER

BENCHES OF THE TRIBUNAL?

YES

-<r
(S.H=hrBiswas)

L  Member(A)

Cases referred:

UDI US. Justice 3.S. ^ancJhaualia(Retd.)(DT l994(l) 9C 62.R. Kapur Vs. Director of Inspection (Planning 4 Publication)
Income Tax & Anr. (OT 1994(6) SC 354.
State of Kerala & Ors. Us. M. padmanabhan Nair
(1985(1) see 429(para 7)
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New Delhi this the

Hon'b i e Shr i S.P.

OA-373/98

5th day of February

Biswas, Member(A)

1999

\

Qh DP Srivastava,
.  u ini Sri vastava,

q/o Sh. Ashrafi Lai
5-LF, Safdar Hashmi Marg,

New DeIh i-1 •

(through Sh. J.K. Bal i , advocate)
versus

App1 i can t

1  .

2 .

Union of India through .
the Secretary, . i „
Ministry of Communication,
Department of Te 1 ecom
Sanchar Bhawan,

20, Ashoka Road,
New DeIh i-1 .

The Member(Services),
Telecom Commission,
Department of Telecom,
Sanchar Bhawan,

20, Ashoka Road, Respondents
New DeIh i-1 •

(through Sh. Rajinder Nishchal , advocate)

ORDER

Appl icant, a- ret ired Director from the office

of G.M. (Telecom)/lndore is aggrieved by A-1 order
dated 09.12.97 by which the fol lowing payments, due to

him, have been withheld:- , ,

(a) Death cum retirement gratuity

(b) Commutation of Pension

(c) Encashment of earned leave

Consequently, he seeks Issuance of directions

to respondents to make payments to him for the amount

payable against leave encashment.
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o -1 7 Q-T o n

O - 2. The appi icaf^^ retire
W  + i^n On h'is retirement,

attaining the age of superannuation.
:  t was sanctioned provisional pension onlythe appl icant was sane

i  him' on account or
and the other amounts. due to h, .

tat ion of pension and leave encashmengratuity, commutation P
nave been Withheld. This has been done on groun s o

■  pendencvot disoipi inarv cases agatnst the appi.cant^
■  shri dK., Ba,,. learned counsel for the app I , can t wcu I d

argue that withho,ding , of Payment towards encashment of
i  causing financial hardship to the

earned leave is causing
^  +r^^«arrls leave encashment isappl icant. That payments towards

A hv the respondents immediatelyrequired to be arranged by the respon
+  there is jflo rule which enti tlesafter retirement and mere

V  tnem to wi thhold, it. TO buttress b,s arguments In
favour of the aforesaid con tention, the learned counsel
for the'appl icant drew our attention to the decisions in
the fol lowing oases:-

(j) U.o. I .Vs. Just ice S.S. Sandha.wa I i aCRetd-.
(J,T 1994(1 ) SC 62

(i i) R. Kapur Vs. .Director of Inspection
(Planning & Publ ication) Income Tax &
Anr. (JT 1994(6) SC 354.

(i i i) State of Kerala & Ors.Vs.M,Padmanabhan
Nair (1985(1) SCO 429 (para 7)

i

3. Shri Rajinder Nishchal , learned counsel

for the respondents submi tted that since a vigi lance

case was pending against the appl icant, he was al lowed

to draw provisional pension on his retirement. Two

chargesheets for major penal ty proceedings have since

been served, upon him for al leged irregu1ari t ies in the

purchase of certain telecom store Items on two different



occasions. h-' ■

,372 leave encashment can also be withheld it the
.iscipi inany on cn.m.nal pnooeed.ngs ane pending aga.nst
an employee. The, relevant extract of the

thP. facts of the present case.' isappl icable to the facts

peproduced below.
»

■'The authority
leave may withhold whole or part

1  + ocrnad eave in the case uiequivalent of retires from
L?:™- '^Strninr thf aqe ofretirement whi le under^^suspens.on^^^^
proiJedings^ are pending j 3 ' ^

the view of such authori ty there is
■possibi l ity of some money
recoverable from him on conclusion of the
oroceedings. he wi l l become el igible tothraLun? so wi thheld after adjustment
of Government dues, if any.

Keeping in view the possibi l ity of recovery

of the Government money from the appl icant .
competent authority in exercise of powers"conferred as
per rule 39(3) as aforesaid, has withheld the encashment
of earned I eave.

4. I have heard both the counsel and have

gone through the records made avai lable to this
Tribunal . The appl icant has been paid only provisional
pension but other dues incIuding gratui ty. commutation

•  of pension and leave encashment have been wi thheld
pending conclusion of the discipI inary proceedings. As
per provisions under Rule 2(a) of Rule 39, CCS (Leave)
Rules, where a Government servant retires on attaining
the normal age prescribed for retirement under the terms

.and condi t ions governing his serv-ice, the authori ty

competent to grant leave shaI I suo moto issue an order
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e..,ve,en. o. lea.e saUnv -r ea.ne
a, the credi t of the Government servan

leave, it any, . ?40on the date of retirement suh.ect to max,mum

,.,a AS per- -rule, the President may order recovery.
^  nart on pecuniary

from pension or gratuIty the who,e or P
,ass caused to the Government when a deparmen

■ ,od,clal proceeding ,e pending aga.nst the pensioner
-  found gui ltv^ of misconduct or negl igence during

aerlod of service, including the.service rendered upon
re-employment after retirement, On cone,usion of the
proceedings, - the said pensioner wI I I hecome e, igib,e to
ceceive the amount so withhefd after adjustment of

Sxf, Government dues, if any.

5, Thus, as per-Rule 39(2)(a), mere fact

that discipl inary proceedings are pending would not
entitle the respondents to withhold the Ieave'encashment
amount . The respondents have to form a view as to
whether there " is a possibi l ity of some money becoming
recoverable from the deI Inquent offIcI a I on conclusion
of the proceedings against him. The respondents- have
.not placed any material before Ihi^ TrI buna I to show
that the competent authority was of^deflnlte view

-  there Is a possibi l i ty of some specific amount of money

becoming recoverable from the appl icant on conclusion of
the proceedings against him. It is also seen that
besides the appl icant there are others who have also

been found responsible and Issued with chargesheets for
the same al leged Irregulari t ies. The records do not

reveal that specific amounts that would, have become

recoverable from del inquent of f i c I a I/of f I c i a I s have been

worked out . It Is seen that purchas.e orders for an
1  - I
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. p A4 lacks (approximately) had been placedamount of Rs . 44 tacKS

against the' materials that were suppl ied to
respondents. 'Payments were made tor I ittIe over 10
,acRs and the materials worth against the balance
payment are lying w. th the , respondents, Thus, the
maximum amount of loss could be only for Rs. 10 lacks
against which a number of other officials are
facing simi lar proceedings.

•  - -

6. I also find that the respondents have not
denied the legal ity of leave encashment due to the
appl icant. What is important to note is that the total
amount of loss that had accrued to the Government or
could be recoverable from t he app 1 i can t has not been

estimated. This could be done on real istic basis even

if it is not precisely known. There is no doubt that

the leave sanctioning authority is competent to withhold

the whole or part of the cash equivalent of leave if

there is a possibi l i ty nQ recoverable from

the charged official on conclusion of the
discipl inary/criminal proceedings. However, the action

of the authori ty has to be reasonable and cannot be

arbi trary. It is noted that the provision that the

whol'e or part amount can be withheld shows that the

authority has to apply its mind and determine the same

wi th reference to- the amount that may possibly become

recoverable. Whether it is necessary to withhold the

whole of the amount of cash equivalent of leave or

whether it would suffice if a part of the leave

encashmen t is to wi thhold, is an issue for the

respondents to estimate and come to a finding. This is

very important in cases, as in the present one, where
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paxable on the ™ajon heads ha.e been
in a case where the amount which is withhel]

,13 excess,ve compared to'the maximum amount of money
that may become recoverable on the conclusion of the
proceed i ngs , i t u/ i i i k

be unfair and arbi trary to keep
-ban excess amount withheld for a , on. period of

■ -vera, years .us. because proceedings are cont inuin.,

_  present case, -the proceedings have
no.t been concluded even tho..r.K

even though more than.ten years haveelapsed since the occurrence of ta
°f the events. |t

therefore, necessary for 4 hcafor the respondents to assess what
waa the maximum possible loss to' ,h=SS to the respondents that

n  --es inouestion.sofaras the
Jt leant is concerned and consider Whether the amount "

gratui ty and commutatidn of pension «i ^4
pension already wi thheld

—ot be sufficient enough to recover the ent ire
If the amount recoverable could not be off 3^,

Psains, gratui ty and commutation of pension, only then
question Of recovery from leave salary would arise

T e nespohdents ought to have he I d back only such, amount
save salary as would be. necessary^ over aryjabove the

^nafPi.y and commutat ion of pension in the. event of one
or both the charges could be presumed to h

presumed to be estab I ished
against which recoverv nf
,  . Cf pecuniary ,oss could beorder., ^-0= a ■ 3c boss i b I e -1hat the recoverab I e amount

aforesaid three grounds. Respondents, however, have not
worked out env ^^4. .out any detai I on ei ther side On tho

i rje. un the contrary
nespondents have wi thhold the ' am„ i

®'"ount of gratui ty
commutation nf ■ , r,pens I on as wqi i ,

V. oav.hi 4 ' as wel l as leave encashmentV  payable to the appl icant, not as f,
® measure of penal ty



Q  , " -
® measure of financial predence and • i n terms of

Rule 9(1) of the .CCS (Pens i on ) Ru I es . as amended by/

Not ificat ion dated 23.8.91 .

J  ~ ^ ^
8- It is seen that the cases relate to the

period of 1988-89 and there are no indications when the

proceedings wi l l get completed. Rule 69 of the CCS

(Pension) Rules, 1972 provides, inter al ia, that though

provisional pension should be paid to a Government

servant in cases where department or judicial

,  proceedings may be pending, the Government need not pay

gratui ty un.t i I the cone I us i on of the criminal case and

the issue of final orders thereon. There is a

presupposi tion in the above provisions that the

proceedings pending against the officer concerned in the

criminal court wi l l conclude wi thin a reasonable period.

The rules do not envisage a case where there may be

prolonged l itigation for years before reaching the final

outcome of 'the criminal case. In our opinion, in a case

of this kind, the rules should not be made appl icable in

ful l force in view of the possibi l i ty of rounds of

l i t igat ion in the High Court and Supreme Court by the

i OS i ng par ty ,

the. facts and c i rcumstances as

aforesaid and in the interest of Just ice, equi ty and

fair play; I al low this appl ication part ly wi th the

foI Iowing,directions:-

(i )^ Respondents shal l pay at least 50% of

the leave encashment amount due to the

^  appl icant within a period^of three
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V_/ months from the date of issue of this

order -subject to appl icant execut ing a

bond of itndemni ty wi th two suri ties to

the effect that he wi I I ' refund the

amount to the Government in case the

final verdict in the proceedings goes

aga i ns t h i m.

(i i) The amount of leave encashment to be

released to the appl icant as in (i)

above wi l l be l iable to adjustment,

depending on the out come of

proceedings,pending against him.

0 i i ) No order as to costs.

/vv/

(S.P. BLswa-s-)
-Me?nber-(A)


