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Shri M.M.Hal dar,

g/o Late Shri 3.K,HaL0AR» .
S-164, Greater Kail ash pt.II,

New Delhi-048 ^plicd^t.

■  ( :,App',l:i car«.t::'iR :p

Versus

Union of India
through

1i Secretary,
Ministry of ttJtnraerc©,
Go \ft. of India,
New Oslhi#

2. Director Ggieral#
Directorate GenergJ of
Foreign Trade (Founerly
KnotiP as Chief Oantrgller of Imports
& Expiorts),
Ministry of Oammerce,
Udyog Bhaui^,
Nau O^hi • •»»» Respon deni

(By Advocates Shrii R, V, Sinhg)

HON «8LE MR. S. R. AOIGE VICE CHaIRMaN(a).

flpplicsPt impugns ReqDondents' order

dated 25.7.97 (Ann@kure-P 1) imposing a c2Ut of

25^ in his pension for 2 years i^so prays

for cssmmtited value of pension oal cul ated on the

date he retired on suparsnnuation, yith interest

thereon.

flpplierfJt who belongs to SC community

was yarking gs O^uty Chief Osntroller of Imports

& Exports (CCI E) , ODmm erce Ministry , Nau Delhi

up to 1985 ^d respondents cfc not deny that ha

uas placed in select list of Grade I Officers
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of CSS in the year 1984, It spears that orders

promoting him to the post of 3oint CCI E had been

issued, but those orders were subsequently

uithheld because of a criminal case against him

under the Prevention of OBrruption Act as well

as his suspension after his house uas searched

on 18,2*8 6, He filed OA No, 249/8 6 for rsAO cation

of his suspension against withholding of

his promotion. By order dated 28,5.87 the Tribunal

revoked his suspension and Respondents were

directed to restore him to duties forthuith,"

SLP filed by respondents against this judgment

was dismissed by the Hon'ble Supreme Oaurt on

22«?'7,87, Applicant attained the age of

super^nuation on 31,5,87, Pled^uhile by orders'dated

29,5,87 (Annexur0-P3) re^Dondents directed that

the ^plicant should continue in service end

under suspension for a period of 2 months beyond

31,'5,87 i.e. upto 31,7,87 . ̂plicdit filed a

CP No,54/87 alleging contumacious disobedience of

the Tribunal's order dated 28,5,87 by the

respondents, in reply to ul^ich respondents filed

an unconditional ^ology (Annexure-P4), ^plic^t

joined the promoted post of Doint CCI E sometime

after 29,5,87 did eventually retired as such

on 31 ♦7,87.

3. Upon qDplicant's retirement (after the extended

period of 2 months) on 31,7,87 he was grated

provisional pension but no orders were passed regardir
release of gratuity and commuted value of p^sion,

n
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\^/ His rep rssentation in this regard uas re^s^tad.

nsanuhila before spplic^t demi tted o ffi ce a

diargesheet dated 24«'7»'87 under f?ule 14 (3^S

( CCA) Rules, 1965 was issued to him, i^ich

contained 2 Articles of CJiarge, nanelyj

i) iJiile functioning as Qjn troller gpd

Chief CIE during 1970-86 he was found

in possession of assets to the tune of

over 5»13 lakhs i^ich oere disp ropostion ate

to his knotai sources of incoroaj

ii) During the above period he failed to give

intimation to his department regarding

certain transactions made by his dependents ton

an c^b r ui f e

and thereby vdol ated the CCsCfflNOOCT ) Rules.

4^ Thereupon ^plicd^t filed Oa No.1015/89 and
\

0ANoi7S0/90 bo th of uiiich uj8re di^osed of by

judgmait dated 2lJS.''S2. A perusal of the aforesaid

judgment shous that in Oa No.7 58/90 dsplic^t had

Y  prayed that oomrauted value of pension be p aid to

him with interest? gratuity also be released uith

interest aP d p ro vision al pension be paid to him

as regular and final pension. In Oa No.7 50/90

spplicpnt had prayed for qUashing of the disciplinary

proceedings and grant of oonsequential benefits

on the grounds that

i) the enquiry p en ding- ag ainst him should

be quashed^because certain p^es in a
particular file which he d aims were

necessary fo r his. defence were allegedly torn

out from the same, which he detected when he

Was allowed inspection of that file?

n
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v.-
(b) h0 Was not allowed inspection oFa second

File de^ite his prayer For the ssfne ;

ii) the charge sheet in the crimindL case unde r

the Prevention oF Qjrriiption Act had been

withdrawn (because oF deFectiwe sanction)

and as no prosecution was pending against

him when he retired From service the departnenta

proceedings pending against him should be

qu ashed*

S. Oisfnissing the two OAs as being premature, but

S  a't the s^e time stressing the necessity For

completion oF the departmental proceedings as

Bxpe ditioQsly as possible the Bench in its

aForesaid judgment dated 21;«9.S2 held as Follows :

i) Applic^t retired on 31.7.87 and before

this date the charge sheet had been filed

by CBI before the S|D0cial Budge under the

Prevention of Qd rrup tion Act,' Thus the

chargesheet uas pending against him whan

he retired and while no doubt it was

withdrawn on technical grounds on 20,2,89

it uas Filed again before the Special Budge

and hence it could not be said that there was

no chargesheet pending when he retired From

service, and under the circumstgnce respondents

had power to withhold gratuity, and pay only

;pzouisional pension and other dues when a

prosecution was pending in a Oourt of L aw. Fin al

adjudication of pens,ion could be made only

after conclusion of the OE ah d the criminal

p roceedings pending against ^plicant.
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ii) There uas no legal bar to hold a departmental

.  ' proceeding during the pan den qt of the

criminal case even though the basis of the

criminal case, and the subject matter of

the charge in both the proceedings were

one sn d the same* The facts and circumstance

of B ach Case h ad to be gone into to cfeteimine

whether the simultaneous continuing of

the criminal case as uell as the departmental

proceedings iJduI d p reju di ce the applicant#

In the instant case as applicant had already

disclosed his defence in the OE by filing

his written statement , it could notte

said that he wo ul d be p re jo diced if tTs

OE was allowed to continue during the

^  pendency of the criminal case# The prosecution
in the criminal trial and the Presenting

Officer in the Disciplinary proceedings

ware required to prove that with the limited

resources, q^plicant could not acquire

disproportionate property without resorting
to corrupt practicesi^d as these facts

coul d be p ro ved or di ̂  to ved on the b asis
of dscurnents it could not be said that the

continuance of the OE in which appiicsnt
would disclose his da fence, woul d p rejudice
hira in the criminal trial#-

iii) In regard to the pl6t of l^d (s-164 Greater
Kail aSh II , New Delhi) which applics^it
claimed uas gifted to his sons by their
maternal great grand father , there ubuld
have been a registered gift dead uhicih
is a public dDcun^t# Similarly it could
be presumed that applicant, woul d have a
copy of his application willing to :stsTid

quarantor fo r the loan raised by his sons
from Lie for construction of a house on
the Said plot#

iv) Applicant would get a full opportunity
to defend himself in the dqoartmental
proceeding if he was aggrieved with -(he

disciplinary autho rityts o rder, he could
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challengs the sa^ie in appeal 5^3

if he uas still disatified thereafter

he could approach the Tribunal under
Section 19 A.T.Act.

6. Upon denial of the charges by applicant

a OE was conducted by the ODmmi ssioner o f Dqc artmental

Biquiries, /^plicant filed OA No.2 327/95 praying

that reqaon dents be cd-rscted to cssmplete the

OE uithin a specified time. ItTe IribUvQal ui d@

o rda r d ated" 2. 5,96 directed respondents to complete

the Same yithin 6 months. Thereafter applicant

filed C P No,149/97 in G A No.2327/95. After

issue of notice on re^on dents the OE uas completed

by Ocmmissioner of Oepartmental Ehquiries, who

in his report dated 30.9.9 6 ( taken on record) held

Article I of the charge partly proved Article

11 substantially proved. A copy of the 1,0's

report uas furnished to applicant for making

rep resaitation if any vide flsmo dated 15.'10,96 .

After consideration of qDplic^t's representation,

the President agreed uith the I.Os' findings

and proposed a cut in spplic^t's pension. The

Case ugs referred to UP SC on 17,4,97 uho in their

advice dated 24.7,97 agreed uith the 1,0's and

P resident*s findings to the extent that Eoplicpnt

had acquired disproportionate assets to the tune

of R5,'2, 60,405/" to the knoun sources of income.

Regarding Article II, Up SC held thgt about non-

intimation of monetary transactions to Qovt,, out

of 7 items, 4 items stood proved 'jhile 3 items

stood not proved against hiai. As Epplicant had



« 7 - ' "

retired in 1987. UP SC adwised that the ends of

■  V- ' ■ ■ ■■ ■
justice uould be met if a penalty of 25?^ cSJt in the

pension otherwise adnissible to applicant was imposed

fo r 2 years^^ Agreeing with the same# respondents by

the irapygnsd order dated 25,7«*97 imposed the

afo rasaid punishment on applicant#'

7. meanwhile C.P .No#149/97 was diqsosedof

by order dated 28«57,97»

8# ye have heard the applicant uho argued

his case in person e^d Shri R, \/. Sinha fb r respondents,

-i 9. Ou ring hearing applicant raised the

following 3 points before usj

(i) A copy of the P reacting Officer's

r^o rt Was not si^iDlied to him,

(ii) He was allowed to inject the

relevant files only after certain

documents contained therein had

been remo ved ;

(ill) Income earned from other house

property owned by him was not

taken into account when he waS

held to be in possession of assets

disproportionate to his known

sources of in com eP

In so far as (1) abo ua is canesmsd^no
rula or instruction has bean cited, requiring
respondents to furnish a copy of ̂ y sud. doounent
to the delinquent during the OE. In so far as
(il) is conoemad , qjpliod.t has not bean able to
establish successfully phich specific dccuments uere
removed from the file to his prejudice which would
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yarrant our interference in this case. As regards

(iii) albo ve, this in was reassgssment of evidence

which we as a Tribynal exercising writ jurisdiction

are precluded frofa doing*' Furthermore, even

assuming ( without recording a finding) that as

^  regards (ii) ̂ d (iii) above, ^plicant is correct

in his contentions, itsns (i), (iv), (v) and (\ii)

in Article II of the charge against applicant still

stsn d p EO yed.

11, Under the circuast^ce the impugned

order dated 25,7,97 warrants no Interference*'

Furtheimore, as the commuted value of pension

is adnissible only on pension as finally deteimifiedi"

^d not on the provisional pension sectioned

to ^plieant consequent to the departmental

proceedings which were pending against him on the

date of his retirement',' there csP be no question

of paying applicant the commuted value of his

pension calculated on the date he retired on
/

superannuation,

12. The Oa is therefore dismissed. No costs,"

(  FIRS. LaKSHIH SyAMINATHAN ) ( S. R. a'^DIGET)
RmBER(3) VICE CHaIFTIaNCa)

/ug/


