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1)Oft No.2566/98

Shri Anil Kumar Gupta ^

s/o Shri B.N.Gupta,
r/o ft-3/34-C, DOA Flats,
pashchim Vihar,

Neu DQlhi.' Applicant

(By ftd\rcicat0S Shri Flesra Chhibber)

Versus

1, Union of India
through Lt« Gouernor,
Raj Niuas. Flarg,
□ el hi-5 4,'

2, Secretary»
Irrigation and Flood Control Oeptt.
Go\yt. of National Capital Territory of Oelhi,!,
5/9 Under Hill Road, Ilnd Floor,
Delhi- 54,

3, D.G.Khattar, DU(pM),CPUD, Ninrian Bhauan,
New Delhi, ,. .R esoonden ts,

2) OA No,21 53/2000 _
Shri A, K," Gupta,
S/o Sh, B,N,^Gup ta,
R/o A-V34C DDA Flats,
paschim Vihar,

Nau Dalhi •

V ersus

1. Union o f India,
through

the Chief SScretary,^
5, Sham Na th flarg.
Gout, of NCI of Delhi,
Del hi ,

2, Secretary,
Irrigation Flood Control Di^ar tn en t,
Gout, of NCI of Delhi,
5/9 Under Hill Road,
Ilnd Floor,

. ftppl i can t,'

Del hi-54
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3.' Union Public Service Commission

thro ugh

Ss cr e ta ry 5

Dholpur Ho.usq ,
IMeu Delhi';-'

4. Sh,R,1<,'Khanna to be
served through
D^tt.' of Irrigation and Flood ,
5/9 Under Hill Road, Ilnd Floor^,
Govt. of MCT of Delhi,

Oelhi-54 ,

9^

.Responden tsi^

Advo ca tes:

rirs, fl^ra Chhibber for applicant.'

firs. Avnish Ahlauat for official respondents.

Shri Sohan Lai and Sh.Gyan Prakash for

Respondent No,,'4 in OA Ho,'21 53/200 0.

Shri G.D.'Gupta for Respondent Ho.^3 in

OA Ho.i2556/9B.

GROCR^'
S;R.^AdiQe. VC^aTT—~

As both these OAs are related, they a^e being

disposed of by this common order.'

1) OA Ho.2566/98

Applicant had filed OA Ho.2 5 6 6/ 90 impugning

respondents* letter dated 16.7.90 (Annexure-p-I)

inviting applications from willing, suitable and eligible

candidates for filling up the post of Chief Engineer,

Irrigation & Flood Control Department, Govt. of HCT of

Delhi (fe.'5100-5700 Pre-revised) by transfer on deputation

basis from amongst officers of the Central Govt./ State

Govt./Union Terri to ries/psu/ Autonomous or Statutory
Organisations holding analogous posts(chief Engineer or

equivalent) on regular basis or uith 2 years' regular

service:;.on-.ith.e post in the pay scale of R3,'4500-5700

(pre-revised) or with 5 years' regular service on the
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post in the pay scale of R3«^410Q-53D0(p rs-revi sed) or ui th

7 years' regular service on the,post (S»E! or equivalent )

in the pay scale of Ife,'370D-5000«

3» The OA came up for hearing on 1 ,'1 « 99 on uhich

date notices uere ordered to be issued to respondents

to file reply and meanwhile as an interim measure

respondents were directed not to proceed with the

selection for the post of Chief Engineer pursuant to the

impugned letter dated 16.7.98,

4. Heanuhile one Shri Khafbar sought impleadment as

a private respondsntj^

5. The question of allouing Shri Khattar to be

impl eaded as a private respondent, and of rantinuation

of the interim order dated 1.4,99 uas heard, and by order

dated 16.4. 99 Shri Kha ttar's impl eadm en t was allowed.'

Furthermore the interim orders dated 1.1.99 uere modified

such that while respondents were permitted to proceed with

the selection for the post of Chief Engineer pursuant to

their letter dated 16.7.98 they were called upon to

approach the Tribunal before taking a final decision in

the matter.

.f

6. Before OA No.2 56 6/98 could be disposed of

respondents issued letter dated 16.11.99 (Annexure-P I of

OA Mo .21 53/2000) in uhich applications were invited

for tiTe post of Chief Engineer in Irrigation & Flood

Control Oeptt.', Go vt,' 0 f NCT o f Delhi in the pay scale

of Rs.l 6400-20,000 (p re-revised fe, 5100 - 57 0 0) on deputation

basis (including short term contract) from amongst

officers of Central/sta Govt./UTs/pSUs/ Autonomous or

rh
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statutory Corporations. The partiojlars of the postsj

eligibility conditions etc. uere given in Annexure-I of

the letter.^ This Annexure mentioned a Degree in Civil

Engineering from a recognised University or equivalent

uith experience in Irrigation & Flood Control IJorks as

one of the eligibility qualifications, which had been

omitted to have b^n mentioned in official respondents'

earlier letter dated 16.7.98. It was also made clear

in this letter dated 16.11.99 tlnat those who had already

applied in response to earlier letter dated 16,7,98

need not apply again,

7,' pursuant to the aforesaid letter dated

1;6.11.'99 official respondents issued avertisement

regarding the aforesaid post on 11-l7th December, 1 999

(Annexure-P-Il) inviting applications. It is not

denied that pursuant to the same, candidates submitted

their applications, and official re^ondents in

consultation with Up SC have selected one Shri R.K,

Khanna to fill up the post of Chief Engineer, Irrigation

& Flood Control peptt.^', Qo vt, of NCT of Dalhi on

deputation basis, but he has not yet been appointed as

yet firstly because in terms of the Tribunal's order

dated 16.4.99 in OA No,2 5 6 6/ 98 official respondants

were required to approach the Tribunal before taking a

final decision in the matter,

2^ G:A''kb .2t53/2GlD0i

S,' Pleanwhile applicant filed fresh OA N0.2I53/200O

impugning respondents' letter dated 1 6.1 1 .2000, the

advertisement dated 1 1-1 7 th De cember ,1 9 99 and the

selection of Shri R.'K. Khanna to the aforesaid post.

This OA came up on 17,'10.2000, Notice was directed
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to be issued to respondents to file reply, and meanuhile

by way o f an interim order official respondents uiere

directed no t to take any final decision on the question

of filling up the post till the next date. Shri R.K.

Khanna ijas made Respondent No, 4 in the Of\, the other

tlhan being official responc&nts. Respondents both ,

official and the priv/ate have filed their reply and

ue ha\/e heard both sides.''

9," Applicant's basic contention is firs.tly that

his candidature for promotion as CE should have been

considered by respondents before they resorted to

filling up the post by transfer on deputation and

secondly that the selection of Shri R.K.Khanna Respondent

No. 4 in OA No.2l 53/2000 as CE on the basis of

transfer on deputation is illegal and arbitrary^ not

only because he is ineligible for appointnent as CE

as per the Recruitnent Rules^^but also because respondents

uere required to amend the rules in the light of

certain executive instructions, before acting upon

those rules uhich they did not do/ Inter alia it has

also been contended that in. vieu) of the interim

orders dated 1 S.7.'99 in OA No.2566/98 r espon den ts

could not have issued impugned 1 etter dated 16,11/99

and acted upon the same/

10/ On the other hand, respon de n ts^ bo th official

and priva te^ chall enge these con tentions.' They assert

that applicant uas not considered for promotion as

CE because he diqi not fGjlfil the eligibility condition

as per the RRs, and they uere therefore compelled >

to take; recourse to the failing uhich clause and'

fill up the post by transfer on deputation for uhich

purpose letter dated 16.7.98 follouad by letter dated

1 6.11 .'99 u are issued. It is contended that as per
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RRs a proper selection was held through UPSG upon whose

recommendations Shri R.K7' Khanna, Respondent No»4 has

been selected for appointment who is fully eligible to

be appointed. Respondents deny that the RRs were required

to be amended in the light of certain executive instructions,
(XvJi. uA

before they could be operated upon iMwsase the official

respondents have themselves approached the Tribunal for

peirmission to go ahead with filling up the post of C.E.',

the question of violation of the Tribunal's orders dated

16,4;99 does not ariseV

11, We havie heard Mrsi' Meera Chhibber for applicant,

and Mrs.' Avnish Ahlawat for the official respondoits

in both O.As; Shri G.D? Gupta was heard on behalf of

Respondent No73 in O.A. No7 2566/98, while Shri Sohan Lai

and Shri Gyan Prakash were heard on behalf of Responfent

No74 in O.A. No7 2153/20007 Both sides have cited a

number of rulings^ Those cited by Smt;' Ahlawat, Shri Gyan

Prakash and Shri Sohan Lai on behalf of respondents included

Dinesh Chandra Vs. State of Assam AIR 1978 SO 17 Para 21;

J.Kumar Vs. Union of India AIR 1982 SO 1064; Y^V? Rangaiah

Vs. J. Sreenivas Rao ̂  Others 1983 (3) SCG 285; K.C. Joshi»s

case 1991 (2) SLj 42; A.K. Bhatnagar Vs. Union of India 8<

Others 1991 (16) ATG 501; I993 (2) SCG 240rs 1997 (10) SCG 4l9;
Y, Rammohan's case JT 2000 Supply 2 Page 352; and Union of

India Vs. Muddoboliah JT 2000 Supply 1 Page 229i''

llA. On the other hand applicantfs counsel Mrs." Chhibber

has cited the rulings in Prem Baboo Vs. Union of India 8. Qrs.

1987 (4) ATG 727; G^S.^p Direct Recruit Assistants Association

Vs7 Union of India a Others I99I (16) ATG 891; J.DvGupta Vs."

State of a Others JT 1997 (7) SG 650; Selvaraj Vs7 Li:Gv

of Island, Port Blair; Direct Recruits' case 1990(2) SCG 715;

and Secretary-curo-C.R.' Vs. H.07 Sharma I998 (5) SGC 877
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12. At the outset the contention that^in mx&j

of interim order dated 1 99 in OA No.2466/98

respondents uere precluded from issuing letter dated

16,''11,^99 and acting upon the same, dsser\yes to be

dismissed straightuay The interim order dated

1 6;'4. 99 p ermi tted respondents to proceed with the

selection for the post of CE pursuant to letter

dated 15,7,98 but called upon then to approach tine

Tribunal before taking a final decision in the

matter,' If^upon finding that the letter dated 16,7,'98

did not make mention of the experience qualification^

and the same uas incorporated in subsequent letter

dated I6,'1l,'99j, it cannot be said that there is

any v/iolation of the Ttibunalfe order dated 16,4.99,

indeed: resporiderits' letter dated 16,"'11,i99 has to be

treated in continuation of letter dated 16,7,^,

because it was made clear therein that those uho

had already applied in re^onse to letter dated

15,7,'98 need not apply again,* Nothing in the Tribunal's

order dated 16,4»'99 can be construed as legally

precluding respondents from issuing subsequent letter

dated I6,11,'9g,- Under liie circumstance, this ground

is rejected,'

1 3. Ue shall now address DUrsel\/es to applicant's main

con ten tion^ nam ely that his candidature for promotion

as CE should have been considered by re^ondents
flu ^ o Ct

before resorting to^al terna ti \/e method |dy transfer on
-ITu

deputation. The Recruitment Rules for^single post

of CE ( I & FC) in Gov/t, of NCT Delhi uiere notified

on 21,'6,*9d under Article a]9of Constitution (Annaxure-P-JI

prescribe the method of recruitment to the post to be

promotion, failing uhich by transfer on deputation

(including short term contract)'. In the case of
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'  Promotion » S.Es uith 7 year regular ssruice in

the post in the scale of Rs# 37 0 0 -50 00 and possosping

a degree in Civil Engineering from a recognised

University or equivalent are eligible.' In the

case of transfer on ,depu ta tion o f ficeie o f the

Central/state QovteVUnion Ter ri to ri es/p SUs/Autonomous

or Statutory Organisations,'

a) (i) holding analogous posts(Chief Engineer
or eq.uival en t) on a regular basisj or

(ii) uith 2 years regular service in posts
in the scale of pay of Rs,-4500-5700 or
equiv/alent; or

(iii)uith 5 years regular service in po sts
C  in th e scale of Rs,'410 0-5300 or equivalentj

or

(iv)uith 7 years regular service in do sts
(SE or equivalent in the scal,s of pay
of Rs, :?7 00-5000 or equivalent,.'

b) Possessing Degree in Civil Engineering
from a recognised University or equivalent
uith experience in Irrigation and Flood
Control Works,

are el i gi bl e,''

14,- At this point, it is necessary to tracs

applicant's career briefly. He joined the Irr, and

y— Flood Control Daptt, in ODvt,' of NCT of Delhi as a

3E in 1 958, He uas appointed as AE in March,! 974

on the basis of the exam, conducted by UPSC for the

poso of AE, On 21,'5,'80 he uas ap p o i n ed as E , E (C)/

Surveyor of Works (c) purely on adhoc and OT ergent

basis for a period of six months or till further orders

Whichever uas earlier (Annexure-p-II in DA No,2 5 5 6/ 98)

and by order dated 1,7.83 (An nexu re-p-I II in OA No. 2555

of 1 998), he uas given regular promotion as E.E. The

next [higher post is that of SE u hi ch has to befilled

100°.^ by may of promotion 'through selection from EEs

uith 5 year regular service and possessing a degree

in Civil Engineering from a recognised University

failing which by transfer on deputation (Annexure-P-iy

in OA No,2555/90), Thus he became eligible for
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regular promotion as SE on 30«'6,-88e''

15, Official respondents in their detailed

reply affidax/it in OA No,2565/98 themselx/es state

that a vacancy of SE became available in 1988

and another vacancy became available in 1 988- 89

but they aver that DPC for filling up the

vacancies of SE by regular promotion from amongst

eligible EEs could not be held uell in time due

to a court case LPA No ,'12 3/8 5 relating to seniority

in the grade of AEs uhich uas sub-judice in the

Delhi High Court and therefore as a temporary

measure, applicant was assigned current duty

charge of the post of SE vide order dated 38,12,91

(Annexure-p-\y in OA-2566/98) till regular arrangement

uas made,' That order dated 30,12,91 furtiaer states

that applicant would continue to draw his salary as

EE and i t wo ul d not confer upon him any right to

claim addl .'remun era tion or seniority in the grade

of SE or any other equivalent grade ol: post ,, and

furthermore that applicant would continue to work as

EE in addition to his ovJn duties as S3E(c) which

is equivalent to SE till further o:rders«'

16 , Eventually the OPC for regular promotion to

the post of SE was held on 31,3,95 in which six E,Es

including Shri R,C,^3ood, who, on that date was immediate

senior to applicant as per seniority list of E.Es dated

19, 6,'91 (Annexure-Rl in OA -21 53/2000), as well as

appli pan t w ere considered^ S'thers namely s/shri A,3.'

\/irdi, P,C«Guha and G,0,Bellani having retired in

tlie meantime or were not eligible, owing to non-

possession of Bachelor's degree in Civil Engineering or

its equivalent. In that DPC meeting dated 31,3,'95

Shri Sood was considered against the vacancy for

the year 1 988, while applicant was considered
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^  against the vacancy for the y ear 1 98 9-90^ a s official
respondents have than salvea averred in their detailed

reply to OA No ,2 5 66/98 j but they contend that the

impl sn en ta tion of OPC's recommendations had to be put

off because of an interim stay order dated 5«5,'95

granted in aforementioned LPA No,'12s/S-S*Eventually,

Upon vacation of the aforesaid stay order, applicant

UBS promoted as SE on regular basis on 2 9,3,96

(Annexure-P-\/I in 0A""2566/98)and subsequently vide

order dated 10,7,'97 (Annexure-P-VIII in 0A-2566/'98)

C  applicant uas given curren t du iy charge as CE (l & FC)

uherein it uas stated that applicant uould continue to

drau his existing pay as SE and the above arrangement

uould not confer upon him any right of claiming addl®'

remuneration or seniority in the grede of CE or any

o th er. equi val en t grade and post,' This arrangement

continues till da teV

17,' firs. Chhibber has vehemently contended that

DP & T's Of! dated I0,4ii8 9 uhich is applicable t o

Govt,- of NCI of Delhi and contains comprehensive

guidelines for OPC p ro ceedings^ requires DPCs to be

held annually and applicant should not be denied

even consideration for promotion as CE, uhich is the

first method of recruitment as per RRs notified under

Article 30 9 of the Constitution^ on the ground that he

did not possess 7 years regular service as SE^uhen he

uas discharging all the duties of an SE since 1991^

and indeed as per official respondents* oun averments

had been considered for regular promotion as SC against
o

a vacancy of 1 98 9-9G^m erely b ecau ̂  o f f i cial respondents'

dunm failure to hold DPC in time.' In this connection she

has pointed out that there uas no stay order issued

by the Delhi High Court in LPA No,12^85 betuesn 1988
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f  and 5,i5,'95 prevening rsspondsnts from holding

DPC and acting upon its reoommendations batuean that

period and re^ondents could haue easily finalised

the seniority list of E,Es dated 1 9. 6,i9l (AnnexUre~Rl) ,

in which case applicant could have acquired the necessary

eligibility qualification of 7 year regular ser\/ic8

as SE making him eligible for consideration for promotion,

wall before respondants resorted to the alternativ/e mode

of recruitment of transfer on deputation.-

18,' On the other hand, Shri Ahlauat as well as

^  s/shri C^an Prakash and Sohan Lai have also relied upon
DP & T*s Of) dated 10«4,*8 9 according to which even if

a DPC recommends for filling up vacancies belonging

to earlier years, the promotions will be made in the

order in the consolidated select list and 3J ch

P romo tion s ■ will have only prospective effect, even in

cases where the vacancies relate to earlier years.' It

is for this reason they state that applicant's

candidature for consideration for promotion as CE had

to be rejected as he was not possessing 7 year regular

service as SE« In this connection, respondents have

contended that even if the DPC was held between 1988

and 1 993, applicant would not have bean promoted as SE

as other EXs senior to him namely s/Shri Roy Sikka, Uirdi

and Sood were also in the line of promotion against the

available vacancies and applicant came to seniority

position No ,2 only in 1 993iig4 and was considered for

promotion in 1^^-90 because meanwhile abo vamen tioned

senior o ffi cers (excep t Shri Sood) had retired or being

promoted at the time of DPC and his rank and position

only then corresponded to the vacancy of 1 98 9-9g,
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19, In this connection it has stoutly been contended

that the recruitment rules uhich had been notiTied

under Article 33 9 of Consti tu tion had to be adhered

to strictly, and according to those recruitment

rules, 7 year regular service as SE was required

before any candidate could be considered for promotion

as CE, It has also been emphasised that GeO, dated

30,12,?91 (Annexure-P-U) gave applicant only current

duty charge of the post of SE uhich under no circumstance

could be deemed to be regular service, and applicant

C  uas not granted the pay scale of fe,?370 0 - 50 00 uith

effect from that date, and hence he uas rightly not

considered for promotion as CE as he did not possess

the requisite eligibility qualification. In this

connection, it is further contended by the respondents

that if at all applicant uas aggrieved by order datsd

30,i2,i91 giving him only current charge as SE, his

cause of action arose from that date itself and he

should hav3 agitated the matter at that point of time

and hence his claim for being treated as a regular

SE from that date or any previous date is also hit by

limitation,

20,' ,3 VJe have considered the rival contentions on this

point carefullyv

21, Ue have already noticed that as per the

relevant RRs notified on 2l,-6,i90 under Article 30 9

of the Constitution, the method of recruiimant for

the post of CE (l & FC) is by oromotion, failing uhich

by transfer on depu ta tion (in clu din g short term contract).

In other uords promotion is the preferred method of

recruitment and only if that fails should the method of

transfer by deputation be resorted to. For promotion
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5E^s(ci\/il) with 7 year regular service in the pay

scale of Rs,.3700-50D0 and possessing a degree in

Civil Engineering from a recognised University or

equivalent are eligible,' It is not denied that

applicant possesses a degreein Civil Engineering

from a recognised University# The question for

adjudication is w hether^ al thou gh applicant has been

continuously discharging the duties of SE since 1991

on current charge basis, and indeed the duties of

CE since 1 997 also on current charge basis, he can

legitimately be denied even consideration for

promotion as CE on regular basis because respondents

did not hold the DPC in tim e to enable him to

acquire 7 years regular service as SE in the pay

scale Rs,'37 0 0 - 50 00 as required under the RRs,

22, IJe have already noted that official respondents

themselves a\yer that applicant was promoted as SE against

a vacancy that arose in 1 98 9- 90, although^OPC was

held in 1 995 and the actual order promoting him on

regular basis uas issued on 29,'3,i96. Even if the

seniority in the lower grade of AE uas the subject

matter of LPA No,'12^85 which ijas pending in the

Delhi High Court, nothing has been shown ta us to

establish that there uere any stay orders operating

in that LPA or indeed is:pued by any other Court of

Lau between 1 988- and 1 995 which restrained respondents

from operating the available seniority list of Ex,Es

In the absence of any stay orders, it was aluays open

to official respondents to have made the promotions

subject to the outcome of the LpA or any other pending

litigation, more partiojlarly as DP & T«s OH dated
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iOv4^39 enjoins upon all departoients^^inistriss to hold

DPCs annually;^ If official respondents rely upon that

porticn of the aforeseid 0»Mi- dated 10«4i^89 which lays down

that promotions would hawe prospective effect even if they

relate to earlier years, there was an equal obligation

imposed upon official respondents by the aforesaid 0;Mi' to

hold DPC on annual basis to fill vp vacancies (actual and

anticipated) that became available in a particular year,

which they failed to dischairge in the present case,"

23, As regards the assertion that S/Shri Roy Sikka

and Virdi vjho were senior to applicant would have been

promoted as S.Ev' on regular basis in 1989-90 instead of

applicant, it is not denied that the post of S.E^i is a

selection post for v\hich the minimum eligibility bench mark

of AGRs is Very Good. Mrs. Chhibber has placed record

certain unsigned extracts from applicant's personal file

Noi^ F 1/4/74 I & PC dealing with his representation dated

28.1^'2Q00 from which it appears that neither Shri Roy Sikka

nor Shri Virdi possessed the minimum bench mark for promotion

as StEi Indeed if they had possessed the minimum eligibility

bench mark, there was no reason to deny either of them

instead of applicant with entrustment of the duties of S>Efi

on current charge basis in I991I It is, therefore, reasonable

to proceed on that basis that had respondents held the DPC

for making promotions to the grade of S.'E;' in I989-9G, or even

in the year 1991^ applicant would have been promoted as Si€i'

on regular basis, in Wiich case he would have acquired 7 years

regular service as S.E. in the pay scale of Rsv3700-500Q as

prescribed in the RRs for consideration for promotiai as C,Ei%

and in our view it would be unfair and unjust to

deny applicant such ceaisideration merely
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because official respondents themselves fairstj to hold

the QPC in time.

2 4. The contention that applicant's claim for

seniority as SE u.e.f.' 1991 is hit by limitation , is

also ui thou t m ari t, because ue find that as late on

,  5.8,'^, the Qovt. of NCI of Delhi in its letter of

even date addressed to Up3 had itself recommended for

grant of notional promotion as SE uith effect from

the date/year of vacancy against uhich the officers

had been recommended for promotion by UPSC for the

purpose of calculating their senioriiy for further

promotion as CE. The Govt. of I\ICT of Delhi having itself

recommended applicant's case for grant of notional

seniority from 1 989-9Q, it is not open to them to assert

that applicant's claim for seniority a s SE atlaast from

the date he uias called Upon to discharge the duties of

that post on current charge basis i.e. 30.5,91^is
hit by limitation.'^

25. In this connection, ue note that in UOI & Ors.

\7s. K.B.Rajoria AISL3 XI-2000 (3) page 27 S, the notional

promotion granted to Shri Krishnamoorti ui.e.f. 22,2.95

uas held to satisfy the requirement of 2 year regular

service in the grade uhich uas the eligibility condition

for promotion as Director General o f Uo rks,CPlJD in

terms of CPUdCdOo]) Recruitment Rules, 1 98 6 as amended in

1 992.

26. On behalf of respondents, considerable reliance

has b^n placed on the Hon'ble Supreme Court's decision

in State of Haryapa iJs, S.M.Sharma, AIR 1 993 sg 227 3

uherein it has been held that current duty charge of tile
post could not be treated as a case of promotion. Another

ruling relied upon by respondents in the same vein is Stats

Of ,3. 1997(4) sLR 733. Both
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these rulings uere by a 2 Judge Bench of Hon'ble

Supreme Court.' Houeuer, in Se eretary-cum-Chi ef Engineert

Chandigarh Ms, Hari Dm Sharma & Ors.' 1 998 ( 5) SCC 87

before a 3 Judge Bench of Hon'ble Supreme Court, where

resDondent Shri Hapi Dm Sharma who was a Reter

Inspector had bean denied the salary for the post of
tSfV CUihTiii'.

JE to which he had been posted^du-fcy charge basis in

19R]^and had continued as such ( copy of costing order

taken on record) for a considerable length of time, the

Hon'ble Suprane Court treated the mat-ter to be one

of promotion. Indeed after noticing their own ruling

in S «fl .-Sharma's case (supra), they obsarv/ed that

applicant's argument that when respondent was promoted

in stop-gap arranganent as JE, he had given an

undertaking that he would not claim any promotion as of

right nor would he claim any benefit pertaining to

that post, was to say the least, a preposterous argument

27.' ye may summarisb ,

280' The Recruitment Rules for the single post of

CE( I &FC) prescribe the method of recruitnent to

be promotion from amongst SEs with 7 year regular

service in the post in the scale of 0-500 and

possessing a degree in Civil Engineering from a

recognised University or its equival en t ̂ failing
which by transfer on dg^utation. Admittedly applicant

who possesses a degree in Civil Engineering, and became

eligible for promotion as sE in 1 988 itself, has been
1 cIm )

discharging the duties of SE on current ̂charge basis in

his own scale of EE since 30.G.91, and indeed in that

capacity has also been discharging the duties of CE on

cu rr en t ̂charge basis since 1997,' Although Dp Sz T»s Oti

a
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dated l0.'4.8 9 which is applicable to Q3\/t.' of NCT of

Delhi enjoins upon all departments/Ministries to hold

DPC annually, rgspondsnts did not hold a DPC betusen

1 988 and 1 995, for promotion to the grade of SE on

the ground that an LPA regarding disputed seniority

in the feeder grade of AE was pending in Qalhi High

Court, although thers uere no stay orders restraining

them from holding the DPC.^ Eventually the DPC was

hel d on 3l • 3«' 55, sfid sdm11tedly app 13. can t uias p romo ted

against a vacancy of 198^9D, although the actual

order promoting him on regular basis issued on 29,^3,^S,

There are strong reasons to believe that if respondents

had held the DPC in time, applicant would have been

promoted as SE on regular basis on 30« 6,'91 if not in

1 98 9-9D itself, and under the circuentance it would

be unjust and unfair to deny him even consideration

for promotion as CE on the ground that he does not

have the 7 years regular service as SE in the grade

of te, 3700-5000 because of respondents' own failure to

hold the DPC in time*'

29,1 In the particular facts and circumstances of

this case which is not to be treated as a precedent,

the OAs succeed and are allowed to the extent that

respondents are directed to consider applicant's

claim for regular promo tion as Chief Engineer (l & FC)

in the light of the foregoing discussion, before

resorting to the "failing whi ch " al terna tive of

transfer on deputation. Under the circumstances,

it is not necessary for us to go into the question

whether Respondent l\!o,'4in OA No ,21 53/20 00 w ho has

been selected under the "failing whi ch " al terna ti ve,'

is eligible for appointment or not, or whether any

amendment to those RRs are required in the light of

n
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the executive in stru ctions ̂befor e he could be
appo in ted#'' Wo costs,'

30 . Let a copy of this order be placed on

each case record;^

( DR .A,UEDA\;ftLLI )
r'ims:H(3)

fc:

( S.R,.AOIGE )
UICE CHAIRMAN (a).

/ug/


