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CENTRAL ADMINISTRATIVE TRIBUNAL.
PRINCIPAL BENCH

OA No.2239/1998 Q%
with
OA 2526/1898
New Delthi. this 15th day of February. 1888

Hon'ble Shri T.N. Bhat, Member(J)
Hon'ble Shri S.P. Biswas. Member(A)

OA_2238/98

1. Kamal! Kishocre Joshi
88/3. NW Moti Bagh, New Delhi

2. Navin Chandra Saxena
D/733, Sarojini Nagar, New Delhi

2. Api! Kumar Mutreja
C-5/147. Keshavpuram. Delhi .. Applicants

{Bv Advccate Shri G.K. Aggarwal}

0A 2528/98

Sudama Prasad Sharma

\
15/283. Lodi Cclony. New Delhi
2. D.K. Yadav

44/A~-A. Sector DIZ Area. New Delh:

3. Santosh Shukla
A-228. Kidwai Nagar (E). New De!lhi

4. Puran Singh
F-158, Sarojini MNagar, New Delhi .. App!icants

(By Advecate Shri Vijay K. Jain)
versus

Union of India. tﬁrough

. Secretary

M/Urban Affairs
Nirman Bhavan, New Delhi

2. Director Generafl .
CPWD. New Delhi /
3. Chief Engineer (Training) //

CPWD. New Delhi Respondents

(By Advccate Shri A.K. Bhardwaj)
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ORDER
Hon'ble Shri S.P. Biswas
1. The legal issues raised, background facts and
the main reliefs sought for being common in these
two OAs. they are being disposed of by a common
order. A brief descripticn of antecedent .factg

would be essential for the purpose of appreciation

of the legal issues involved. These are as
follows:
2. Applicants. in both the OAs. are Junior

Engineers (JEs for short) having put in over 15-2@

vears of service in .the Civil and Electrical
Departments of Central Public Works Department
{(CPWD for short)., Government of india. Promotion

tc the next higher grade of Asistant Engineer (AE
for short) is goveﬁned by 1954 Rulesfor wvacancies
arising upto 21.6.97 and by 1887-Rules for
vacancies occuring thereafter but both under the
provisce tc Article 208 of the Constitution. Both

these Rules provide that 50% of wvacancies in AEs

are tc be filled up through Departmental Promotion
Cocmmittee (DPC  for short!) cn merit-cum-seniority
‘basis and  50% thrcough Limited Departmental
Competitive Examination (LDCE for short). For

those seeling promotion tc the grade of AEs ‘under
DPC gucta. minimum !ength of regular service as JE
(Civil or Electrical) for 8 vears is required.
While fior LDCE ‘the OéQuirement is four vears.
Priocr to 18.86.97. th#q is.-whén the new R/Rs . came

intc existence. LDCEs were being conducted by Union

Public Service Commission (UPSC for short) and
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thereafter it is Proposed to be organised by CPWD
itself. Notices dated 16.9.98 and 6.10.98. as at
A-1 and A-2 respectively, have been given for
holding LDCE-1988 on 21.2.99 to fill up 381 posts
of AEs. The last LDCE was conducted byUPSC in
1882. Inother words. LDCE-19ag is intended to
cover vacancies arising during the period 1.4.93 to
31.3.89. Respondents have arrived at the figure of
381 for the present LDCE on the basis of 50% of the
tota! number of vacancies that occurred during the
b oy Feriod. Applicants in O0A 2528 are

ot
chalienging Recruitment Rules of the Ministry of

Urban Affairs.& Employment and CPWD Central Civi!
Engineer Group B Service 1887, Ministrv of Urkan
Affairs & Employment and CPWD Electrical Engineer
Group B Service R/Rs-1897 and CPwD - Department of
Training's Motice dated 18.5.88 for LDCE-1898 as
well as public notice dated 5.10.98 issued pursuant
to  framing of new R/Rs as aforesaid. Whereas the

applicants in 0A 2238/98 have scught for quashing

ocnly Al and A2 notices dated 16.9.1998 angd

8.10.1998 ..
OA 2239/98
3. The applicants® case is that the number (either

far LDCE category or for the DPC category) should
be equal to the number of vacancies arising due to
Peérmanent exit of those AEs whe were promoted from
JEs to AEs through LDCEs only plus 50% of the newly
Created posts other than cadre review posts. It is

apparent that exit of promoted JEs as Compared tio
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the officials coming from LDCE. is much igher.
Accordingly if the quota rule is not adhered to.

service cadre of JE in due course of time would be
filled up by candidates coming through the route of
LDCE and would thus not only lead to stagration but
would alsc disturb the existing provision of 1 : 1
ratio between the itwo groups of employees for the
purpose of promotion tc the grade of AEs.

Therefore. if 50% of [AEs (C) through LDCE plus AEs

(CY through DPC)] is given tc LDCE. there will be
progressive reduction of OCPC-promotee AEs (C).
leading to distortion of 1 : 1 ratc between LDCE

and DPC promotees prescribed in the Rules.

4 Applicants would argue that vacanciesa arising
from existing DPC promotees ought tc be filied

thrrough DPC and those arising frcm permanent exit

cf LDCE-promotees be filled up through LDCE. and
this proposition is well supported by the judgement
of Supreme Court in the case of Govt. of AP eic.

¥. Bata Musalaiah etc. JT 1985 (1) sSC 20.

&n

There were no vacancies in AEs(() grade during

April. 92 tc March. 389 due tic permanent exit of
LDCE promctees. Therefore, there is no LDCE
vacancy available ic be filled up through
examination proposed to be heild. All these 391
AE(C) vacancies are to be fitled up through DPC.

5. Respondents have wrongly clubbed vacancies fbr

the entire period between 1.4.823 tg 31.3.99 tc  be

3

filled up by  means of LDCE~1999 itc bhe held o
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21.2.99, Such an attempt would only enable™ those
ineligibles‘ tc sit for LDCE for the period 1963-¢8
and to compete for the vacancies arising during
that period. Articles 14 and 16 of the
Constitution of India are thus viclated by treating

unequals as equals. On the anaiogy that if DPCs

did not meet during 1983-88, the next DPC is

required tc prepare year—-wise panel based on
wa2ar-wise (vacancies and eligibiltity. simitar
procedure was required to be fcllowed for LDCE in
the instant case. DPC vacancies continued to get

tiltled up during 1823-88 even *thcugh nc LDCE was

cenducted after 1882, Applicantis wou!ld have {aced

less competition if there were vear-wise LDCEs.

QA_2526/98

In this OA. applicants have assailed the new

R/Rs--1887 as aforesaid. While dcing sc. Shri V.K.
“lain. learned counse! for appiicants scught fo drew
strength from the decisionscf the Supreme Court in
a long chain cases. Those case- laws as well as the
o : e pex
specific patas of court cases tc which Sii Jain
ﬁ
@

drew our attention are ehumeraied below:

(i) A.K.Subramani & Ors. V. ol & Ors. AIR

1875 S 483 - Details, particulariy in

/

paras 2@ and 26, were bropught out ,/for

sharp focus. //
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Cii) Jagma | -Sinqhk Yadav V. M:Ramayya Ors.

AIR - 177 SC 1474 - Main emphasis was in

respeét‘ of . the views expressed by their

‘Lordships_in para 34 of this case.

(iii) P.S.Mahal & Ors. Vs. UOIl & Ors. AlIR

1984 SC 128 - Details in paras 32 and 36

were highlighted.

(iv) R.L. _Bansal & Ors. Vs. UQI & Ors. AIR

1993 'SC 978 - Paras 8, 9, 13, 16 and 24

were quoted.

. Learned counsel for the applicants also drew
our attention to GSR 1868 amending 1954-Rules cal led
“Central Engiﬁeering Service Class Il R/Rs-1976".
Their Lordships in that case held that the
amendement carried out in some of these cases have
been done in a haste and without proper scrutiny.
It s evident-from-the-fact that only Rule 24 was
amended without corresponding amendment of other

rules in 1954-Rules.

g Learned counsel argued that repeated warnings
given by their Lordships of the Apex court in a
ser{es of judgeéments, as mentioned aforesaid in
ch}onplogicar order, did‘not‘haveianytimpaéfaon the

respoqdentsv ‘in framipg appropriate R/Rs s . Present

RRs of 1987 are in/noﬁway exceptions in terms of

_bring a quitus in ‘the matter. :The.learned.counse!
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for the . appllcants 'also sought Justlf is

attack on  the . 1Q§7~Rules on the baS|s ot: the

| Rt

following additlonal~grounds.

(5) -Aey seb%ice-:teeleeeeuqboth 'temeoeery and”
permanent post. >Vacancy is always to a post
and accordlngly rules are reqdired te be
framed S0 .as to cover all kinds of
appointment%/posts, as shown in para 1 of
Bansal's case (supra), to the post of AEs.
This has not been done, in the present 18897
RRs. _ .

{b) Respondents have no infrastructure to
provide for training. development and
holding of LDCE as channel of promotion for

inext hlgher grade‘ Acordlngly, such rules

9ennot iéej worked .outv-and .applied in a

~reasonabte1;;mannen;;mthtb-AwLII lead to

':~-favor4ttsm‘wand thus wouldwylolate -Articles
14 and 16 of the Constltutlon

(c) The preseﬁt RUles provide that consul tations
with UPSC are 'noi necessafy and are,
therefeEe, liable to be struck being, inter
alia, violative of» Article -320 .of the

‘»anetttutiqh,lwhiehu‘;mendetes;~consuttation

. vath Uﬁéb,t_.i’
/Th_ese “Rules provide for quota, i.e. 50X
from JEs with.8 yearskregurar‘eervipe in the
grade and 50% by LDCE. Obviously, LDCE
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. can be conducted only after arrlvxng at the
accurate total number of vacancies avallable
at any glven pornt of tlme,_because 50% must

T'go'~to “JES- With 8" years “Fegular service ~in
the gradeu' Respondents have not carrued out
- such . -an exercise before.issuing notices for

~the examination.

|

C\; ~ Besides assiling the new R/Rs on the basis 'as
aforementioned, learned counsel has also pressed in
similar arguments, on the lines of Shri

G.KtAggarWal, learned counsel in OA 2239/88, for

the purpose of challenging the validity of the

notifications for " holding the examination on
21.2.1988.
\Q xiShri ALK BhardwaJ, tearned counselfor the

respondentS‘ vehemently opposed ‘the rellefs claimed
in both the OAs It has been submitted that as per
appllcants own adm135|on-odota>prescr|bed for both
the -methods is the same in 1954 well 1887-Rules.

So, at their young age at the initial stage,

applicants have had a chance to qualify in LDCE for

_ promotion to AEs(C) against 50% quota. |If they had

failed in doing so they cannot complain against the

7

 sa|d R/Rs -ét this stage. That apart, with the

.prevalllng methods operatlng available sunce 1854,

the’ _QAs;oﬁ;the applicants in chal lenging the same
now ahe_bahredrby limitation.
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W A We also flnd that hone of the.apptfc fts have
. come out wrth the detalls ‘as . to how thelr interests
|nd|v1dually hare, Ilkely to'get affected by the

. proposed LDCE to be held on 21.2.99. " As per Rules,

-déévIWIth 4 years serVIoe “in the grade are eligible - -

to appear |n the LDCE whether elder or young. . The
appllcants seek to' frame out two different
categorles_ _among 'the"JEs - one with lesser. and
another <W|th longer experience; The rules do not
prohibit a JE with long service to appear in the
tests WhICh are in vogue since 1854. In faot, all

'>of them have addltlonal opportunities to appear in
_the LDCEs alonQW|th others (against 50% vacancies)
as well as are el!g|ble ‘to be considered by DPCs
for their promotion .on the basis of
seniority—cum—merit.

12 : It is well settled in law that administrative
authortties are fully empowered to lay down R/Rs in
the interest of efficiency of service. The present

. OAs appear. to have been filed by such officials
apparently could not get through the LDCEs held
,earlter for promotion toc AEs and they are now
bressing for promotion through the corridors of DPC
only which, if allowed, would only denigrade the
‘efficiency of engineering service. This is not the

- first. time that. LDCE is being held after a long

‘”?,g__ap,_ After 1879, this. exam\as held in 1982, in

T AL
u;1983 then in 1989 and 1992 We cannot alsO’ doubt

f:{.that the department is incapable of holding the

"l DCE 5|nce it |s already holdlng examinations for

»ﬁrecrultment of JEs on AJI—Indla basis as also
g | Z.
vzgdepartmental examinationsfor AEs and EEs. Director

Who

AP
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General ‘of Works has a Training Institute which is
fully competent to cqnduct the LDCEs and is the

notified authority for conducting the said

examination‘aslpef R/Rs: We also find that in both

the R/Rs of 1954 and 1997, the posts of AEs(C) and
AEs(E) are being filled up 50% by LDCE and 50% by
DPC. The principle of holding DPC s also
applicable to vacancies which would occur during a
particular year by way of new creatign/
retirement/death/promotion irrespective of the fact
that by whom the posts are vacated i.e. whether by
promotee quota AEs or by LDCE-quota AEs. No
records have been brought before us to show,iize
percentage prescribed for each quota is not beiﬁ§
followed. In the present case, due to
non-conducting of LDCE after 1992, 50% guota for
LDCE has got accumulated. Vacancies proposed to be
filled up by LDCE on 21.2.9g are those that got
accumulated since long and include earlier
back logs. Even the feur ma jor grounds on the basis
of which leanned counsel! for the applicants in 0A
2526/98 have chal lenged the new R/Rs-1987 do not
vitiate the fegality of the new rules framed. They
only point out to the need for taking a few
additional administrative remedial steps in terms
of type of appointment that could be covered by
such examination. strengthening infrastructure for
holding such examinations and ensuring proper
determination of yacancies for each‘ group. On
these pleae, we can illafford to set aside the

Rules framed in 1997.' Any order to stal | the
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process of the proposed examination will only.mean
putting the the clock backwardé in terms of the

interests of not only junior JEs but also for some

senior  JEs who may be willing to sit for the same.
alo }
it is got possibie to rule out that some of the
hﬂ\n‘(
. .
senior JEs could come out successful in such
examination as well. In such a situation, the only

justifiable course of action would be to ensure
that proposed examinatién does not result in
providing undue benefits to very junior JEs by
means of tilting the position of seniority against
rQles. We mention this because ther;* may be
persons now appearing in the examination (1999) who
may have joined the department in 1984 and if he
qualifies and obtains a high.ranking in the merit
he may be appointed for a vacancy for the post of
AE which occurred in 1993 i.e. the vacancy when he
did not even join the department even as JE. Such
a situation wog[d be only arbitrary and irrational.
We are required to avoid such situation >and the
respondents are aware of such a position and have
also come out with reasonable steps as in para 8 of
the reply statement dated 22.1.1888 in OA 2239/98.
lES- In the light of the detailed discussions
aforesaid and in the interest of justice and
fairplay, - we do not think it appropriate to apply
brakes pﬁ_ the wheels of the proposed selection
process. For this reason, the OAs deserve to be
dismissed and we do so accordingly. However, to
take care of some of the réasonable apprehensions

of the applicants, it would be appropriate that

g
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while condhctﬁhg ihé:‘ pfeSen{ selection and

finalising the proceés thereof, respondents shal |

take precautions in terms of the following:

(i) 'Séééggéte 1b6£h vacancies and eligibility
Qeér—wﬁse.'_ This is to ensure that an
employee after having qualified in the
examination does not get the benefit of
‘seniority against the year when he was

not even eligibie for the same;

(ii)-ex;ggfné rﬁ{eé fér filling up the posts
meant for reserved category candidates
shal! be adhered to as prescribed by the
DoPT in its OM dated 2.7.87. While
communicating vacancies of 381 JEs,
respondents have only-indicatéd that the
percentage of reservation for SC/ST will
be_m,indicated__only later on. Since
reservation in promotion in such cases
are to be ensured as per law laid down,
respondents shalt strictly follow
instructions for maintaining the roster
and running accant register to ook

"after the interests of backward classes.

Ciii) ;Vacancfes>of 39% shall be recalchated
toA ensure that 1‘: 1 ratio between the
:two groups. for the yeérs fro@ 1983 to
199& haQe ﬁot been vfiltéd -to unduly

favour one of thé two contending groups.
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(iv) We are also inclined to agkes/with the
respondents’ submission that “present
praétice of keeping vacanc slots for
behng filled up by direct recruitment of
later ' yéars ‘ thereby giving them

unintended seniority over promotees who

are al ready in position could be
dispensed with”. The above precautions

shal” be taken before finalising the

present selection process on hand.

[4. For similar examinations to be held in future,
q}.na
respondents shall consider (1) the possibility of
~
S
strictly maintaining 1 : 1 ratio year—-wise between
DPC and LDCE candidates, making them widely known
through departmental notice boards; (ii)
feasibility of ensuring that the posts falling
vacant caused by DPC-promotees could be filled up
through DPC candidates and those caused by
LDCE-promotees could be filled through examination

and (iii) for making 1 : 1 ratio for the newly

crated posts as mandatory.

5 OA is disposed of as aforesaid at the

B Y S SR _
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cs.igjgzgwsgv*t (TN, Bhat)
Memter(A) - : Member (J)
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