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Mr’."*‘s'.R;"ﬁ‘\dige‘?\lcl(a')“:

Applicant impugns respondents' Memorandum dated
166,98 (Annexure-R) initiating departmental proceedings
against him on the charge of demanding a2nd accep ting
illegal gratification of RM000/~ on 16437872 Prom one
Shri Dev Raj Chugh for shouing fawur in getting the
departmental in-quiry being conducted against Shri Chugh
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decided in his favour expedi tiouslyd

23 shor tly stated a criminal case Was registefed

against applicant under section 161 IPC read uith

Sections 5(1) and 5(2) Prevention of Corruption

Act on the same charge vizyl demand and accepting

illegal of 41000/~ on 164383 from Shri Dev Raj

ChUghFor shouing favour in getting the deparimental

enquiry being conducted against Shri Chug;hdecided

in his fawour expeditiousl y§l Applicant was placed

under suspension on 174383 uhich vas ul timately

revoked on 16:i5,20% The aforesaid criminal case

Wwas finally decided by judgment dated 1312595 {copy

taken on record) in which Special Judge, Delhi held

that the prosecution has failed to establish its case

against @pplicant beyond 2 shadoWw of doubt and

therefore heaé; entitled to get the benefit of doubty

Applicant was accordingly acquitteds

A Applicant has stated in his DA that no app eal
was filed by the respondents against the order dated
112395 and this assertion had not been denied by

the respondentsy

4’  After passage of 2% years from the date of
aforesaid judoment dated 11295, respondents have
now issued the impugned memo dated 16'.7?6;‘998 initiating
deparimental proceeding against a@applicant on the same
charge of demanding and accepting illegal g‘ratif‘icatio.n

of RH000/- on 163,83 from Shri Chugh

54 Applicant;s counsel Shri Gverdhan has
challenged the aforesaid Memo dated 164:6,/98 mainly

on Wo grounds. Firstly he has contendsd that
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applicant having been acquitted by the Special Judee,
Delhi by judgnent dated 13123195 uhich has become
f‘inal“;!icanndt noy be proceeded against deparimentally
on the same'chargejand that too over 15 years after the
date of alleged incidents Secondly it is contended
that there was no justification on the part of
respondents in not initiating deparimental

proceeding immediately after the alleged incident

and this long delay is unex‘glained'i‘

6o’ Rulings relied upon by applicantl’s counsel

in support of his contention including State of M.P,..
Vs Bani Singh & Others 3T 199 (2) sC 54 uherein

the Tribunal?s order quashing the proceedings on

the ground of laches was upheld because there was
inordinate delay in initiate the disciplinary
proceedings; M.Pf".Singh UsT State of Punjab & Anpy
1994(2) SLR 812 wherein it was held that the
department could not be pemmitted to keep the enquiry
pending and reopen it at any time according to their
convénience and for an oblique purpose of putting
obstruction in Govte employee—"s promo tiony E.Vedavyas
Usy' Govite of APy & Anre’ 1990(3) SLR 688 in uhich

it was held that the delay in holding an enquiry
amounted to denial of reasonable opportunity to

show causs and amounted to viclation of principles
of natural justie; and Rajendra Chaubey Us. UCI

& Ors,1995(31) ATC 2374

7 Gn the other hand, on behalf of respondents

1t was argued that the applicant was caught red

handed by CBI on 16s3;873 for demanding and accep ting
illegal gratification of K000/~ for showing favour
to Shri Dev Raj Chug in regard to departmental enguiry
pending against him%i Respondents contended that
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while there is nodoubt that the applicant has been
acquitted in the criminal case, the acquittal did

not amount to honourable exoneration from the ch2rgey
but was due td;Failure of prosecution to establish its
case beyond a shadow of doubt which resulted in granting
benefit of ddubt g¥s) applicanﬁﬁ Respondents deny that
there*hqs'been any unexplained delay in issue of memo
daééd‘16§6ﬁ98{ They state that they uere avaiting

the outcome of the criminal cass institﬁﬁmi against the
applicant and upon his acquittal by Jjudgment dated
151295, his case remained under examination till issue
of charge-memo dated 16;!6,/98, Respondents therefore
contend that the OA warrants no interference and in

this connection}'they relied upon the Hon thle Sup reme
Court?s judgment in the Deputy Registrafﬁ Co=Operatiwe
Societies, Feizabad Vs, S.N.Pandey & Orss 3T 1995{2)scC
407 wherein oving to the seriousness of the chargesy

the Hontble Supreme Court had held that they were not
inclined to close the matter only on the ground that
about 16 years had elapsed since the date of commencement
of the disciplinary proceeding, more particularly
when the appellant alone could not be held reasomsible
for the delay:; Another tuling relied upon by
Respondents; counsel is UOI & Orse UsslUpendra Singh
3T 1994(1)sC 658, wherein it has been held that

at the stage of framing of charge, the Tribunal has

no jﬁrisdiction to go into the correctness or the
truth of the charges and cannot take over the functioﬁ

of the Disciplinary Authori ty4l

g3 We- have considered the rival contentions of

the partiedy
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9;] At the outset ue must note that as

the c riminal tase instituted against applicant

on 16§13.83 with respect to the charge of demand
and aoceptance of illegal gratification was
finally decided only on 1512195, respondents
canmt be faulted for awaiting the result of the
criminal case, before deciding to issue 2 Mano
dated 165698, initiating departmental procesding
against the applicants Nodoubt some further time
Was taken bstwesn the préﬂoUcement of the judgment
on 13123095 and the issue of Memo dated 16,6,198
but this by itself in our view; would not warrant
quashing of the charge memo, narticularly in the
light of the Hon'ble Supreme Couft;s judgment in
secretary to Govi%i;; Prohibition & Excie Dép £l
Vss Lispi Niwasany JT 1996(3) SC 20, and Pandey's
cas k(supra)iff Hence this contention of the

applicant is rejected.

103 What then remains is whether, in the

light of the applicant's acquitial in the criminal
cas8 instituted against him on the same charge

of demanding and accep ting illeoal gratif‘icatioh
of K000/~ for showing favour to Shri Dev Raj
Chugh in @ departmental pmgeeding pending against
the latter, by judgnent dated 71,1295 which

adnittedly has become finaly’ the deparimental
proceeding initiated against the applicant vide

Memo dated 1656498 should be allowed to contini-.le
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196 AL though this ruling was not specifically
citéd before us during hearing",: we find that a
similar issue had occasion to be examined by

the Hon'ble Suprene Court in 2 recent cas !'Capte

s paul Anthony Vsd Bharat [old Mines Ltdd &

Ano thery1999(3) SCC 679, The appellent in that
case was 2 Security Officer in & Gvds Undertakingsl
He was placed under suspension and crimipal as

Well as disciplinary proeceeding Were instiiuted
against him on the ground that in a police raid";'js

a minir;ig sponge gold ball weighing 4.5 grms. and 1276
gms, of gold bearing sand was recovered from his
houses' The raid was conducteld at “his residence

on 2,'6,'85 and on 36,85 he Was placed under
suspensions On 4,6,85 disciplinary proceedings

vere initiated against him by issuing a charg

shee tii Meanuhile on the same chare the appellani
Was acquitted in thecriminal case 'on %2487 on

the categorical finding that the pro secutioﬁ

has failed to establish its case., Meanwhile

the appellant had already been disnissed from

servic® on the basis of the gepartmental proceeding
initiated against him which uas concluded exparted On
12,2387 he requested for his reinstatement in viad of

his acquittal in the criminal case/_,but hie reguest was
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turned down on 3:*~i3;"=’87)stating that he had already
been dismissed from servicey Applicant}s departmen tal
appeal was also dismissed by the app eilaite au thori &y
on 227787, Thereupon appellant appro2ched the
Karnataka High Court under Apticle 226 of the
Constitution challenging the validity of the order
on various groundssincluding the deparimental proceeding
based on the same set of facts on which the criminal
cas® was launched against himf",‘; ought to have been
stayed awaiting the result of the criminal caseyl _
It'ua‘s also pointed out that since the appellant had
already been acqui tted and the prosecution case against
the appellant based on ths raid and recovery had not basen
found to be truey he was entitled to be peinstated
in servim’l This writ petition was allowed by a Single
Judge of Karnataka High Court'on 2697195 uith the
finding that the departmental procesding and the
criminal case being based on the same set of facts,
the departmental proce2ding should have been stayed
till the result of the criminal case)and sinc® in the
criminal case appellant had already been acquitted,
‘and the proseéution case had not oeen found established,
respondents could not legally refuse the reinstatament
or consequent back wages to the appellants \hile
directing Ieinstatementlof‘ the appellant; ~the High
Court gawe libarty to initiate fresh proce2dings against
the appellant after perusing the judgnent passed in the
criminél caseyl That judgment was set aside by  the
Karna taka High Court on 17+9:97 in a letters patent

7 Lpen Which
appeal fil gd by the respondents against him,/\the

appellant approached the Hon tble Suprene Courty
L
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123 The Honfble Supreme Court in its judament
dated 30%'3,99 after referring to a large number of
their earlier rulings on the subject, allowed

the appeal , and in the concluding paragrap hfof
their judoment , the Hon'ble Supreme Court hald‘inter

alia_ as follouys:

n34,; Thare is yet another reason for discarding
the whole of the case of the respondentsyl As
pointed out earlier, the criminal case as also
the departmental proceedings were oased on
identical set of fFacts, namely, fthe rajid
conducted at the appellant's residend® and
recovery of incriminating-articles thersfrom Y &
The findings recorded by the enquiry o fficery
a copy of which has been placed before usy
indicate that the charges framed against tie
appellant were sought t be proved by police
ofricers and panch vitnesSes y who had raided
the house of the appellant and had effected
recoverys They uWere the only witnesses examine
by the enquiry officer and the enquiry officer
relying upon their statements, came to the
conclusion that the charges were established :
against the sppellanty! The same Wiinesses uare
examined in thec riminal case but the Courty
on a consideration of the entire evidencel, ceme
to the conclusion that no sesarch was conducted:
nor vas any recovery made from the residence
of the appellants The whole case of the
prosecu tion vas throun out and the appellant
vas acquittedy 1In this sitwation, thereforey
where the appellant is acquitted by 2 judicial.
pronouncement with the finging that the raid

and recovery at the residence of the appellant
were not provedy it would be unjustyunfairp
and rather oppressive to aiiow the findings
recorded at the ex=pari® departmental ‘
proceedings to standyl

35.! Since the facts and the evidence in

both the proceedingsy namely, the deparimental
proce2dings and the criminal case Were the sam
uithout there being any iot2 of differencefy
the distinctiony, which is usually draun as
between the departmental proc¢eedings and the
criminal case on the basis of zpproach and
burden of proofy Wwould not be @pplicable to
the instant casev

36 ¥ For the reasons stated avovey the appeal
is allowed, the impugned judgment passed by the
Division Bench of the High Court is set asicde
and that of the learned Single Judgey in so fag
as it purports to allow'the urit petition,

is upheld s The learned Single Judge has also
given liberty to the respondents to initiate

fresh disciplinary proceeding. In the peculiar
circums tances of the casey specially having

regard to the fact thet the appellant is
L
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undergoing this agony since 1%85despite having
been acquitted by the criminal court in 1987,
we uould not direct any fresh departmental
enquiry to be instituted against him on the
same set of factsq The appellant shall be
reinstated forthwith on the post of Security
Officer and shall also be paid the entire
arrears of salary, together uith all allowances
from the date of suspension till his reinstatems
within three months%y The appellant would also
be-entitled to his cost Which is quantified a2t
15,000/<.i#
13, In the present case also, there can be
no doubt that'the charge in the criminal case and
the charge in the disciplimary proceeding is one ang
the same, namely that of demanding and accep ting
illegal gratification of R;i1000/= on 16.3.83 from
shri Dev Raj Chﬁghf‘or showing favour in getting
the departmental enquiry being conducted against
shri Chug'h’decided exp edi tiously, Furthermore,
along With Articlesof charge in the DE, a list
of seven prosecution witnesses have been cited
(Annexuw-ﬁ-il-f) including
1) shri Dev Raj Chug,A.CiiCoach Incharge,
2) shri V.Krishna MurthyyDesk Officery
3) Shri Surender @sainj Steno
4) shri B,N,Jha, Dy SF/CBI
5) shri RiNJAzady Inspe ctoryCBI
8) shri D.R.Sethi,DivliEngines ry

7} shri Sukh Ram, Inspector of Police;CBI

14 Six of thes2 7 PWs were also PYs in the
criminal case instituted against the applicant
in which he was acquitted, One prosecution uitness

in the departmental enquiry; namely Shri RJN..

Azad, Inspector CBI was not examined as PY in

v
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thecriminal case but Shri B,N.,Jha, Dy.isp/CBI
who was examined 2s PY in the ociminal proceedingﬁ
referred to Shri RJNJAzad's role in the inciden tel
Inde2d in the criminal proceeding 2 other
Uitnesses namely Shri Vaishnavi and Shri shiv
Avtar Rastogi were also examined as Pus but
have not been cited in the DE,: Needless to say
all the PUs in the criminal case uere subjected
to detalled cross-examination @s is clear from the
judgnent datea 1.112.95 uherein al scf;": as in paul
Anﬁhony;s case(SUpra)5 it was concluded that
the prosecution had failed to establish its caee

against 2ccuseds

15, It has been contended on behalf of

respondents that applicant was not honourably

exonerated in the c riminal case instafituted
against him ahd it is only because of failure of |
the nrosecution to establish its case against

accused beyond a shadouw of doubt, that he Qas

granted the benefit of doubtsd Would that in

any manner mean that fhe ruling in paul Anthony3s

case (supra) is not applicable? We do not think

soy because ue have already noted that in paul
Anthony;s case(SUpra)5 the Hon'ble Supreme Court

had specifically noted that the prosecution had

failed to establish its case against the accused

in the criminal proceedingsy but had granted the

‘relief +o himd

16, Indeed if Shri paul Anthony had a Sword

of Democles hanging over his head from 1985 +till the
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pronouncement of the Hontble Supreme Courtl's judgment
in 1999 in the present case that Suord has beon
hanging over tﬁe head of spplicant from ewn earlier
dat‘e-’;j ives 1983 and as the departmental proceedings
have been initiated against him as late as 16,16,98,
it is not known that how much longer that Suord

would continue to hang over his heads

174 By Tribunal's interim order's dated
23,112,798, respondents have been restrained from
continuing with the proceedings ana that interim
orders have been extended from time to time

and still continuesy!

18%i In the light of the afores@id discussiony
we hold that the ratio of the Mon'ble Suprems Court's
ruling in Shri paul Anthony:’s case (supra) is sguarely -

" The
applicable toLpartimlar facts and circumstances

in the present case, and under the circumstance)y

the impugned Memo dated 16,1698 initiating departmental
proceeding against applicant on the same charge in
which he had been acquitted in the criminal proceedings
by judgmnent dated 151125795 is quashed and set aside%
Applicant ui:ll be entitled to such conseguential
benefits as are adwissible to him in accordance with
rules angd instrUCtions-",-' pursuant to judgnent dated

1312595 acquitting him in the criminal casell

1 9. The OA succeeds and is alloued in tems of

N

para 18 aboves No costs?
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