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central administrative tribunal principal bench

tiA No ̂ 507/98

Neu Delhi; this the day o f 2000'i^

HON^BLC MRis.R.ADIGE VICE CHAIRMAN(A)^^

HON'BLE: MRIkULDIP SINGH,MEJnBER(3)

A 3 ay Ktmar'^
S/o Ll^' Sh'^'Hari Raj SuarqD,

R /o Ho u s B No ,^2 619-B,
Gali No^,
Bihari Colony,
Shahdaray

Oelhi-32 . Appli c^nt^

(By Ad\/ocate shri Qaverdhan proxy fbr
MsifCeeta Luthra)

\^r8U^

1. Union of India^f
thro ugh

Divisional Railway Manager^

Northern Railways^'

Chelrasford Road'f
New Delhi,"^

2^ Ashwani KuraarV

Divisional Personnel Officer"^
Northern Railway^
DRM*s Officey
Chelmsford Roadf'

Neu Delhi#?

3^ M^SvRanaf
Divisional Sqa erin ten ding Engineer IV^'

Northern Railuay'f

DRM OfficefJ^

Chelmafbrd Roadf

N©J Delhi .v. .i^Respondentsf

(By Advocate; Shri R,^l70hauarf)

Mr,^5.R,AdigefVC(A):

Applicant impugns respondents' Memorandum dated

16^^6y98 (Annexore-A) initiating deparijnental proceedings

against him on the charge of demanding and accepting

illegal gratification of ife.iOOO/- on 16.*3.'8 3 from one

Shri Dev Raj Chugh fbr showing favour in getting the

departmental in-quiry being conducted against Shri Chugh
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decided in his favour expeditiously-^

2ii shortly stated a criminal case uas registered

against applicant under section 161 Ipc read with

Sections 5(1) and 5(2) Prevention of Corruption

Act on the same charge vi2"."^ demand and accepting

illegal of fe.-510Qo/- on 16.^3.^83 from Shri Do v Raj

Chuglifor shouing favour in getting the departmental

enquiry being conducted against Shri Chug/idecided

in his favour expeditiousl y^ Applicant was placed

under suspension on I7v^3.^83 which was ultimately

revoked on 16;^5»9D«' The aforesaid criminal case

was finally decided by judgment dated (copy

taken on record) in which Special 3udge, Delhi held

that the prosecution has failed to establish its case

against applicant beyond a shadow of doubt and

therefore heAJfiLS entitled to get the benefit of doubti'

Applicant Was acajrdingly acquitted^

3.' Applicant has stated in his OA that no appeal

Was filed by the respondents against the order dated

1^'12v95 and this assertion had not been denied by

the respondents#!

4* After passage of 2-|- years from the date of

aforesaid judgment dated 1^12-^95, respondents have

now issued the impugned memo dated 16,:6,^98 initiating

departnental proceeding against applicant on the same

charge of demanding and accepting illegal gratification
r\

of fei^OOO/- on 16,=3»'8 3 from Shri Cl^gik

5i^ Applicant's counsel Shri Qoverdhan has

challenged the aforesaid nemo dated 1 6i"5e'98 mainly

on two grounds.' Firstly he has ocntendsd that
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applicant hav/ing besn acquitted by the Special 3udgq,

Dal hi by judgment dated uhich has becoma
h-

Finaly^canno t nou be procseded against dep artm an tally

on the same charge^and that too ov/er 15 years after the
date of alleged incidental Secondly it is contended

that there uas no justification on the part of

respondents in not initiating departmental

proceeding immediately after the alleged incident

and this long delay is unexplained#^

6,' Rulings relied upon by applicant's counsel

in support of his contention including State of

\isT Bani Singh & Others 3T 1 990 (2) SC 54 uherein

the Tribunal's order quashing the proceedings on

the ground of laches uas upheld because there uas

inordinate delay in initiate the disciplinary

proceedings; P1#P,Singh V/s"? State of Punjab & Anr»'

1 994(2) SIR 812 uherein it Uas held that the

department could not be permitted to keep the enquiry

pending and reopen it at any time according to their

con\/Bnience and for an oblique purpose of putting

obstruction in Go\/t.' anployes *s promotioni E.'Wedavyas

\/s;' Qovt.'of A.FV & Anr.' 1 990 ( 3) SLR 688 in uhich

it uas held that the delay in holding an enquiry

amounted to denial of reasonable opporiunity to

shou cause and amounted to violation of principles

of natural justicF; and Rajendra Chaubey \/s. UOI

& Ors .^ 9 95(31) ATC 2 37,^

7. On the other hand, on behalf of respondents

it Uas argued that the applicant uas caught red

handed by CBI on I5^3i^8 3 for demanding and accepting

illegal gratification of tepi Ooo/- for shouing favour

to Shri De V Raj chug in regard to departmental enquiry

pending against him-#' Respondents contended that

ru
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uhile there is nodoubt that the applicant has been

acquitted in the criminal case, the acquittal did

not amount to honourabl e exoneration From the charge,'

but Was due to failure of prosecution to establish its

case beyond a shadow of doubt which resulted in granting

benefit of doubt to applicant^i Respondents deny that

there 'has been any unexplained delay in issue of memo

dated I6i''6^98« They state that they uere awaiting

the outcome of the criminal cesS; instituted against tW

applicant and upon his acquittal by judgment dated

I'i'l2^195^" his case remained under examination till issue

of charge-memo dated 1S;^S«^98,' Respondents therefore

contend that the OA warrants no interference and in

this connectiony they relied upon the Hon'ble Supreme
,

Court's judgment in the Deputy Registrat/^ Co-Op erativje

Societies, F^izabad \}s^ S.N.pandey & Orsy 31 1 995(2)SC

407 wherein owing to the seriousness of the charges,'

the Hon'ble Supreme Court had held that they were not

inclined to close the matter only on the ground that

about 16 years had elapsed since the date of commencement

of the disciplinary p ro ceeding;'more particularly

when the appellant alone could not be held reasonsible

for the delayi' Another ruling relied upon by

Respondents' counsel is UOI & OrsT UsyUpendra Singh

31 1994(1) sc 658, wherein it has been held that

at the stage of framing of charge, the Tribunal has

no jurisdiction to go into the correctness or the

truth of the charges and cannot take over the function

of the Disciplinary Authority'^

6y Ue have considered the rival contentions of

the oarties'i^
0/
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9,' At the outset ue must note that as

the criminal case instituted against applicant

on I6ii3«'83 with respect to -Uie charge of demand

and ac3septance of illegal gratification uas

finally decided only on 1'iil2,!95j respondents

cannot be faulted for auaiting the result of the

criminal case',', before deciding to issue a Memo

dated 16^16^98, initiating departnental proceeding

against the applicant® Nodoubt some further time

Uas taken between the pronoucemen t o f the judgment

on 1®12®95 and the issue of Fletno dated 1 6,'6,190

but this by itself in our vidJ','would not warrant

quashing of the charge manoV particularly in the

light of the Hon'ble Supreme Court's judgment in

Secretary to Prohibition & Exci^ QBp tt'ii

Ms, L.-Sri Niuasan, 3T 1996(3) SC 20, and pandey*s

ca^ (supra)® Hence this contention of the

applicant is rejected.'

10® Uhat then remains is whether, in the

light of the applicant's acquittal in the criminal

case instituted against him on the same charge

of demanding and accepting illegal gratification

of RS^'IOOO/- for showing favour to Shri Dsv Raj

Chugh in a d^artmental proceeding pending against

the latter,' by judgment dated 1,'l2®95 which

admittedly has become final® the departmental

proceeding initiated against the applicant vide

Hare dated 16®6;^98 should be allowed to continue
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or no

11^ Although this ruling vjas not specifically

cited before us during hearing," ue find that a

similar issue had occasion to be examined by

the Hon*ble Supreme Court in a recent ca^ *Capt.'

paul Anthony Usil Bharat li)ld Mines Ltd*;! &

Ano ther;i 999(3) SCC 67 9; The appellan t in that

case uas a security Officer in a Qavt; Undertakingfjl

He Uas placed under ^sponsion and criminal as

uell as disciplinary proceeding uere instituted
1

against him on the ground that in a police raidy

a mining sponge gold ball weighing 4;5 grms,' and 1^6

gOTs; of gold bearing sand uas reoDvered from his

house*;' The raid uas conducted at -his residence

on 2»=6,185 and on 3;6;B5 he uas placed unaer

suspension; On 4;6;S5 disciplinary proceedings

Uere initiated against him by issuing a charge

sheet; Meanwhile on the same charge the appellant

was acquitted in the criminal case on 3;2;87 on

the categorical finding that the prosecution

has failed to establish its caseV Meanwhile

the appellant had already been dianissed from

SBr\:/ice on the basis of the departmental proceeding

initiated against him which uas concluded exparte; On

12.2';87 ho requested for his reinstatement in v/idu of

his acquittal in the criminal case^but his request uas
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turned doun on 3;''3i''87^stating that he had already

been dismissed from serv/icSii Applicant's .dBpartnen tal

appeal uas also dismissed by the appellate authority

on 22i17';^87v Thereupon appellant approached the

Karnataka High Court under Article 226 of the

Constitution challenging the \/alidiiy of the order

on various grounds^ineluding the departmental proceeding

based on the same set of facts on which the criminal

case uas launched against him"^' Ought to have besn

stayed auaiting the result of the criminal caseii

It uas also pointed out that since the appellant had

already been acquitted and the prosecution case against

the appellant based on the raid and recovery had not been
1

found to be truey he uas entitled to be reinstated

in servicP'^ This writ petition was allowed by a Single

Dudge of Karnataka Hi^h Court on 2 6^9,^95 with the

finding that the departnental proceeding and the

criminal case being based on the s^e set of factsy

the d^Dartmental proceeding should have been stayed

till the result of the criminal case^and sint^ in the

criminal case appellant had already been acquitted ̂

and the prosecution case had not oean found established,

respondents could not legally refuse the reinstatement

or consequent back wages to the appellantii yhile

directing reinstatanent of the appellant, 'the High

Court gave liberty to initiate fresh proceedings against

the appellant after perusing the judgment passed in the

criminal casey That judgmmtwas set aside by the

Karnataka High Court on 17»'9,"97 in a letters patept
UJyCh Mvich

appeal filed by the respondents against him,y^the

appellant approached the Hon'ble Supreme Courts
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1;2i Th0 Hon*ble ̂ uprema Court in its judgment

dated 30^3,'99 after referring to a large number of

their earlier rulings on the subject, alloued

the appeal , and in the concluding paragraphic f

their judgment , the Hon *bl8 Supreme Court held inter

a lia, as foi loU s;

"34v There is yet another reason for discarding
the uhole of the case of the respondents'"^^ As
pointed out earlier, the criminal case as al
the d^artmental proceedings uere oased on
identical set of facts, n am el y ,■ ''the raid
conducted at the appellant*s residence and
reooyery of incriminating articles therefrom ^ w
The findings recorded by the enquiry o ffi cer9
a copy of which has Deen placed before usy
indicate that the chargp s framed against tte
appellant uere sought to oe proved by police
officers and panch vJitnesses uho had raided
the house of the appellant and had effected
recovery^ They were the only witnesses examine
oy the enquiry officer and the enquiry officoi
relying upon their statements, came to the
conclusion that the charges were established
against the q^pellantii The same witnesses ware
examined in the c riminal case but the Court'^''
on a consideration of the entire evidence!,' cane
to the conclusion that no search was conducted^
nor Was any recovery made from the residence
of the appellant#? The whole case of the
prosecution was thrown out and the appellant
was acquitted# In this situationy thereforey
where the appellant is acquitted oy a judicial.,
pronouncement with the finding that the raid
and recovery at the residence of the appellant
were not provedy it would be un justyun fair
and rather oppressive to allow the findings
recorded at the ex-parte dep ar"tm en tal
proceedings to stand#1

35y Since the facts and the evidence in
both the proceedings","" namelyy the departmental
proceedings and the criminal case were the sane
without there being any iota of differoncey
the distinction, which is usually drawn as
between the departmental proceedings and the
criminal case on the basis of approach and
burden of proof," would not be applicable to
the instant cassyi

36 V For the reasons stated above, the appeal
is allowed,' the impugned judgmen t passed by the
Division Bench of the High Court is set aside
and that of the learned Single Dudgey in so fai
as it purports to allow' the writ petition,'
is upheld • The learned Single Judge has also
given liberty to the re^ondents to initiate
fresh disciplinary proceeding# In the peculiar
circumstances of the casey specially having
regard to the fact that the appellant is
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undergoing this agony since 1965despitB haying
been acquitted by the criminal court in 1987,
ue uould not direct any fresh departmental
enquiry to be instituted against him on the
same set of facts^ The appellant shall be
reinstated forttftJith on the post of Security
Officer and shall also be paid the entire
arrears of salaryy" together uith all allouances
from -the date of su^ension till his reinstatsne
within three monthsv The appellant would also
be ,entitled to his cost which is quantified at
1 5y000/-vi"

13j In the present case also, there can be

no doubt that the charge in the criminal case and

the charge in the. disciplinary proceeding is one ano

the same, namely that of demanding and accepting

illegal gratification of i^iilOOO/-. on 16,^3.'83 from
... /I

Shri Dev Raj chugfifor showing favour in getting

the departmental enquiry being conducted against

Shri Chug^^decided expeditieusly," Furthermore,

along with Articlejof charge in the OE, a list

of seven prosecution witnesses have been cited

(Annexure-Ill) including

1) Shri Dev Raj Chug,A«Ci'Coach In charge,

2) Shri VVKrishna f-lurthyyDesk Officer^

3) Shri Surender Go sain," Steno

4) Shri B.N.Dha, DyVS.'P.VCBI

5) Shri R i'N «'A zad In spe etc r',''E 31

6) Shri D,R,Sethi,Divl'rEnginser^

7^ Shri Sukh Ram, Inspector of Police,CBI

14, Six of these 7 pUs were also PUs in the

criminal case instituted against the applicant

in which he was acquitted,' One prosecution witness

in the departmental enquiry; namely Shri R.'M,.

Azad, Inspector CBI was not examined as PU in
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the criminal case but Shri B,N,3ha, Dy^'SP/CBI

uho vjas examined as PU in the criminal proceeding^

referred to Shri R ,iN,l=\zad *s role in the incidentj

Indead in the criminal proceeding 2 other

uitnesses namely Shri yaishnavi and Shri Shi\/

A\/tar Rastogi vJere also examined as PUs but

haue not besn cited in the OEv- Needless to say

all the PUs in the criminal cage uere subjected

to detailed cross-examination as is clear from the

judgment dated 1'J''12,'95 wherein alsoy as in paul

Anthony's case (supra), it was cxin eluded that

the prosecution had failed to establish its case

against accuseds

1 5» It has been contended on behalf of

responcjents that applicant was not honourably

exonerated in the criminal case instatituted

against him and it is only because of failure of

the pro3ec:ution to establish its case against

accused beyond a shadow of doubt, that he was

granted the benefit of doubte! Uould that in

any manner mean that the ruling in paul Anthony's

case (supra) is not applicable? Ue do not think

so, because we ha\/B already noted that in Paul

Anthony's case (supra), the Bon'ble Supreme Court

had specifically noted that the prosecution had

failed to establish its case against the accused

in the c riminal proceedingsy but had granted -die

relief to himj

6, Inde3d if Shri paul Anthony had a sword

of Damocles hanging o\/er his head from 1 985 till the

a
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p ronouncanenfc o f the I-fan*ble Supreme Court*s judgment

in 19 99 in the present case that Suord has been

hanging over the head of applicant from e\^n earlier

date",' i.'B."' 1 983 and as the departn en tal proceedings

have been initiated against him as late as 1 6^16,"98,

it is not known that hou much longer that Suord

would continue to hang over his head,"

172' By Tribunal's interim order's dated

2 3.'12,'^, respondents have been restrained from

continuing with the proceedings and that interim

orders have been extended from time to time

and still continuesfl

iB'.i In the light of the aforesaid discussion,

we hold that the ratio of the Hon'ble Supreme Court's

ruling in Shri paul Anthony's case(supra) is squarely
^ fUx.

applicable to^papticular facts and circumstances

in the present case, and under the circumstance,'

the impugned Hano dated I6v!6,i98 initiating dq^artnental

proceeding against applicant on the sane charge in

which he had been acquitted in the criminal proceedings

by judgment dated 12^122195 is quashed and set aside^l

Applicant will be entitled to such consequential

benefits as are admissible to him in accordance with

rules and instructionsy pursuant to judgnent dated

1vl2y95 acquitting him in the criminal ca^2!

1  The OA succeeds and is allowed in teims of
A

para l^above.^ No co sts'i^

( kuLDip/ SINGH.) ( S.RVADIGE ) '
fCnBER(3) yicE CHAIRflAN(A)v

/ug/


