R St ?ﬂﬁl1ﬂr

4

™

- ...ﬂ},.

s = il
CENTRAIL. AOMTNISTRATTVF TRTRUNAL, PRINCIPAL. BENCH

T i

New Delhi this the /6/n day of February, 2001.
HON'BLE MR. SHANKER Radl, MEMEER CIUDICTAL D

Rishiraj Singh,
8/0 sh. Maior Sinah,
R/G Qr.98 Rlock 2]
L.odi Colony,
New Delhi.
LAPPplLicant

(By Advocate Dr, 0.C. Yohra)
eSS -

L. Unian of India,
through the Foreign Secretary,
Govt. of India,
Ministry of External affairs,
South Block,
M Deihd .

SN}

Embazsy of India, Parisz,

through Head of Chancery,

C/o rMinistry of External affairs,
South Block, MNew Delhi.

Embassy of India, Santiago,
through Head of Chancery,

C/o Ministry of External AfFfalrs,
South Block, Mew Delhi.

Ny

(By Advocate Shri N.3. Mehta)

QROER

By Mr. _Shanker &ajw, Member i.11:

The applicant is a member of Jndian
Service Branch "RT  and one of his conditions

employment.  including postings at indian Mission

The applicant was posted with the respondents Abroad

crder  dated P0.7.93 and was  sanctioned non—-recoverabiea

amount, af Rs.5600/~ ynder the provisions of Rule 22

General Financial Rules, 1983 (GFR for short). admittedly

the applicant has not  drawn any  TA  advance

headauarter and the cost of Tthe passages for himseif

his family was paid directly to the fAir India as

tthe cost of the fr&ight for baggage. pecording
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Appiicant These amounts are neither T4 ciaim nor advancea.
Subsequently The applicant haz bean asked to submit hist
transfer Ta ciaim within six months of arrival at Paris and
faillure to do so would entail not only Torfeiture of Ta
claim  but also recovery of the entire Ta advance from nis
pay bill In one instalment alonawith interest as stipulated
in Sub-ruie (Z) of Rule 178 of the GFR. The appiicant
arrived on 15.8.93% and his LPC was received from the
Headauarters in «due course, cliearly showing that he nhad not
drawn any TA advance from the respondents and period of
ransit has been reaguiarised. The applicant due to loss of
original  Alrway bill which has to be attached with the TA

claim  conid not  submit  his ciaim  and eventually he

submitted & claim on  25.6.96 beyond tTwo vears after

anjustment of Ta advance of French francs  1LH0O0 claiming

230.70  and  Indian currency Rx.3422/-. The claim of the
applicant was forwarded to the competent authority with an
explanation of delay. The Ta claim of the appiicant was
returned back vide order dated 1S.10.%% and 22.10.9% by the
respondents  on  the ground that the same hazs not  besen
praferred within Two vears. On 23.17.96 the respondents
issued a letter fto recover from the applicant cost of
T

passage  along  with unsettlied Ta advance. The applicant

made a representation to the respandents to exclude From
tha recovery oost of passage for tThe journey  actually
performed in public interest by the applicant  and his
Family. On Z7.11.97 the respondents ordered a recovery of
Rs.10,000/-0on  account of cost of passage/fraeiaoht  without
even  asserting  the Total amount 0 be recovered. The
applicant made a specific request on 27.11.97 itself fTor
T

revival of his A claim., after @xchange ofF A

communication wvide letter dated 29.4.9% the respondents
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simply  returned the Ta bill of the applicant without
deciding hnis representation and vide impugned order datad
19.5.98  withourt ascertaining the exact amount and  penal
interest the recovery of Rs.1l0,000/~ par month has bheen
ordered against the applicant from his salary w.e.t. May,
1998, It has also been informed that tThe reqguest for
revival of the aclaim is also  rejected. The applicant
contended tThat the raspondents are recovering a sum of %
271.59 p.m. =ince May, 199&, which accarding to the ‘ratﬁ
af  currency variess %rom month To month and it excesded T he
Limit of Rs,10,000/-. it is further contended that before
effecting racovery the applicant has not been issued any
show  cause notice and also not afforded a reasonable
eopportunity  To defend despite the fact That The recovery
entailed civil consequences Upon the applicant. The

applicant conceded that as ne has not madcie The Ta claim in

time that can be recovered From his  salary and  further

contended  that he has ©o recover certain amount Trom tThe
Government but fairly conceded that the claim could not bea
mada  within the stipuwiated period. The =ame ocan be
recoveraed byt as regards the cost of passage and  freight
with nenal interest the applicant contended that the
respondents have no right to recover the cost of PARSAQGE A
it 1S not a TA advance. Recording ©o him unless the Ta
claim  is mentioned in the last pay certificate of thea
applicant the same could not have been validly recovered Dy
the respondents  and to substantiate his c¢laim he has
referred to LPC At Annexurs  aA-17 where there is no
reference of Ta aclaim including paszage. It has  been
further contended that the cost of passage is turned out by
the Government paid directly to the Airlines and as such 1

should not be treated as a T -advanoe, The applicant
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contended  that  his representation regarding exciusion of
ALr  passage has not been considered by the respondents. I
13 Turther contended that the Embazsy vide a letter dated
22.6.9% has sought from the Government the detaiis of fhe
recovery 1o bhe effected unon thé appiicant. The applicant
resorted to GFR 225 and the Government decision at serial
Mo.2  to  contend that the advance‘drawn b &  Government
servant  as Ta if not submitted within the time limit will
stand forfeited under $va94~ﬁ and has To be recovered from
his pay bill in one inﬂtalment" The applicant resorted to
SR 194~/ containing Government decision Therein dated
18.2.76 to contend that SR 1§4~ﬁ would not be attracted anec
File 872 of GFR would he applicable which Al lows
consideration of time barred claim of Ta. The applicant
further draws my attention to Rule 55 ¢ to contand that the
hbayment made by the Government directly to airline am
paszsage  and freight allowances should be indicated in  the
LPC  of the officer. fAccording to him-any administrative
inatructions cannot over-ridsa the statutory riyies,
According to him administrative instructions are not public

documents and have not been brougnht in the knowledae of the

applicant. The applicant further relied upon  decision

dated 22.2.83 to contend that while axamining the belated
claim  in relaxation of the provisions and if the delay iﬁ
“noaccount  of receipt etc. & token penalty of 5% of the
total  amount should be imposed and if it is= found that the
claim  was nmt‘deliberatﬁly made penal interest at the rare
of  2-1/2% higher than the rate of interest leviable should
be  charaecd, The applicant has further contended that he
has been discriminated in the matter of granting relawaticon

in  submission.of the delaved ciaim of Ta, as one Sh.

i

Peepli whao has submitted his claim belatedly has been given

T
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relaxation subject to a oyt of 15% of the claim oy

Rs. 1500/~ exciuding cost  of PASSAGE vide an  order dated

8.4.91. According to the applicant instrﬂctimn% Which are
made  applicable upon Tne applicant dated 24,494,935 won i
apply  In  his caze and according to clause 7 (b) of thesea
instructions penalty of 10% axcluding the cost of passagea

can  be  Jevied to entertain a belated claim of Ta, The
applicant challenges clause Z (d) of these instructions
which deprives a reaﬁonablﬁ OpPPOrtunlity to show cause and
closes further examination of belated ciaim made bevond two
YRArS, It is contended that the  Government has A
discretion which is not judicionsliy discharged.,

Z. The respondents refuted the ciaim of the
applicant by relying upon the Ministry circular dated
24.2.23 and  contended that if the claim is not preferred
within two vears it wonid stand forfeited and need no
further examination and the administration is empowered tao
recover  cost  of passage as unsettled advance with usnal
penal  rate of interest from the date of advance zanctioned
till the date of settlement. It is the cost of pAassage
along with certain Ta advance with penal interest has besn
decided with the prior approval of  integrated Tinance.
According o the respondents the request of the applicant
for bejated presentation and claim  on account OF
miﬁplacemeht af dacuments Airways bill has been considererd
A% per  The instructions and is not found aufficient for
regularisation of the rules, According to the respondents
on the request of ambassador at Santiaqo the case of the
applicant  was re-examined byt the same was not acceded to.
The ‘rﬂﬁpondents have Turther contended that The olaim  of

the applicant iz time barred as the order of forfeiture of
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recovery are different and as the order of forfeitiure has
peen passed way hack in the yvear 1976 the 0/ has been Tiled
belatedly without any prayver forlcondonation of delay. &=
regards  discrimination it has peen contended that the case
of Peepli was pertaining to the vear 1991 and was relaxes
undér the then existing rules and the applicant cannot
claim  parity with Sh. Peepli as such there is no auesticn
of  any  discrimination. According ©To  the respondents’
counsel  the recovery oan  be effected In number o
instaiments and SR 194-8 would not have any appliication.
It is further contended that there is no legal reauirements
to show Alr passage  in i.PC.  As  regard: tThe grant of
reasaonable  opportunity To show  cause béfqre effecting
recovery 1T has hesen contended that there is no orovision
in the rules to afford an appoartiinity of show cause to the
concerned  official before aqetiing recovery., in the

rejoinder  the applicant has reliterated his olaim made in

the Q6.

bt

nave oaraefully gone thr@ugh The rival
contentions of the parties and perused the material on
rEecora, The applicant 1n his 0A contended tThat bhefore
affecthing tThe recovery no reasonable obportunity o show
calse has been afforded to the aprlicant. According tp him
when such &  huge  recovery has been effected upon  the
peplicant from his salary of RR.7500/- has visited him with
civil  consequences. According to the applicant™s  counseld
any administrative order which is in breach would be struck
down az invalid., apart from it, if an order effects an
@mploy@e financialiy it omusi bhe passed after giving him
full opportunity to make aut his case. The learned counsel
il

af  the applicant contends that even if Tthe opportunity of

"4 . S e
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SNOW  cause is not interpreted in anvy rulie the same has 1o
be  construed and read as implied incarporation of  the
principies of natural justice in the atoresaiid rules. In

gupborit  of  his contention the applicant reiies upon the

—

"&Ti0 of Hon'bie Apex Court in the following cases:

}

i) State of (

-

CLSSA Y. D, iMissi Binapani Dei & Ors.

AIR_L267_SC_ 1269,

(i) M. Bopalakrishna Naidy v, State of M.
ATR L96R 30 240,

(311 Mahabir Prasad v, 3tate of U, P,

ATR 1970 SC 1302,

Civ) Bl Gubta v, State of Harvana

3}

#IR 1972 SC 2472.

] Hol.. Trehan & Ors. v. Union_of india

1988 (2} SCALE 1376,

4. I do not agree with contention of the
respondents  that as The rules do not provide for a show
cause  notice The same was not given ©wo the appiicant. A
held by The Apex Court (supra) the princinlies of naturai
Justice are To be observed before a Government servant is
vigited with civil consequences. In the instant case tha
arder  of  recovery has been passed without affording any
reasanable  opportunity to  the apblicant o show cause
against  The same, in my view The order of recovery and

pursuant  action of recovering the unsettied Téa claim Along

with penal interest wouid not be ieqgally sustainabnlie.
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y Apart  from it, the learned counsal of T he
applicant contends that the orders passed are mechanical
and non-speaking. The impugned orders do not specity the
exact amount to be recovered fraom the applicant along with
penal interest. The appiicant who is getting & meagre
salary of Rs.7500/- is imposed a recovery of  more than
K=, 10,000/~ per  month, Rlithough the Tribunal vide order
dated 18.12.9% reduced the reco?@ry from Rz,10,000/~ to
1L/3rd  of the basic pay of the applicant and also The
recovery in terms of dollers, I am also of the considere.d
opinion  that the respondents in their order of Frecovery
have not  specified as to the exact combutation of  the
recovered amount  along with penal interest to be paid Dy
the applicant and the orders passed are not speaking  In

that context.

T #s 1 have disposed of this 0a only on one
legal issue the other grounds taken by the applicant are

not adindicated,

7 Having reqard to tThe discussion made above
the 0Aa is partly allowed. The impuaned arders dates
I8,10.96  and 22.10.96 are quashed and set asida. The

respondents  are  directed to refund to the applicant the

recovered amount from his salary on account of setrtlement
of  Ta bili and further afford the applicant a reasonable
apportunity to show cause before affecting any recovery on
account  of TA advance. The respondents shall also speci fy
the exaoch amount +to be recovered as well .as The nenal

interest to be recovered from the appliicant in their show

»

TAause notice To be issued. The respondents are directsd o

"




comply with the aforesaid directions within

COS[TS.

o
LShanker Raju)
Member (31

"San.t

A period

of hwo

months  from the date of communication of this oprder, N




