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Delhi this the 1lth day of January, 2000
'ble'Smf; Lakshmi Swaminathan, Meémber (J)

shri Devender Kumar, nged 24 years

- 8/o shri suraj Bhan,

o B=3, Kewal Park, Azadpur, ‘
Delhi-110033. . : :
( Previously employed as casual daily
wage Driver in the Office of the -
commissioner of Excisé, Entdrtainment
and Luxury Tax, '

_Govt,. of M.C.T. of Delhi,

vikas Bhawan, )
New Delhi-110002, °

shfi Kirti Azad, aged 23 years

g8/o shri Kalu Ram, :

R/o D-3/10; Amit Nivas,; Dayalpur.
pelhi, , ,,
Previomsly employed as casual

daily wage Driver in the Office of

the 'Cbmmgssioner of Excise, Entertain-

- ment and luxury Tax,

Govts of C.T. of pelhi,
Vikas Bhawan, I.P.Estate, ‘ .
New Delhi-110002.  eidee

Advocate Sh, RM?PS-)
—_—

Lt Govérmnor; K
" Thro! The Chief sSecretary.
‘Govty of N.C.T. of. ‘Delhi,
‘5 - Sham Mith Marg,
Delhi-54, : o

 The Com,pissibner*oﬁ Excise;

" Entertainment and Luxury TaX.
L-Block, vikas Bhawan, S
1.P, Estate, New Delhi-2.
The District Excise officer (‘Admn,)
office of the commissioner of Excise,
Eniertainment and Luxury Tax. ‘
L-Block; Vvikas Bhawan, N

/IsP.Estaté, Mew Delhi-2. cdes
. . -8

Advocate sh. Rajinder Pandita )
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t nRDER (Dral) /

cshmi Swami nathai, Member .

The applicants, who Were admittedly engaged as dally

waae  Orivers with the respondents are aggrieved by the orcetr

woe F.  28.7.1998 although,

-

rerminatblog thelr servicss
acooradilng o them theyw  have continued to work et
C s Tt o’ | L. o 3 s 5

161791993 respectively in the sam2 capacity .

*0\ 2. The applicants hawe  souaht the  following mEin

fa) allow the application and quash the aral termination
af the applicants;

P

(k) cgmmandﬁdir@ﬁt the respondents, their officials anc
s To reinstate/re-angags the applicants in their
posts as dally wage Orivers with all EONSECUSeNCeS ]

) direct  the Reapondsnt Nol 2 to grant ternp Ay

(e
status to Them in thelir emp loymert  with all the
consaguential beneflts:

(d) direct the Respondent T Moo 2 to  kbake steps  to
regularise thelr servloces; '

R L 2 L

=

-

(e) direct the respondents o make paymert of remaining
waces  to the applicants for the period from 29 V.92 to
17 2 98 during which they worked ot not paid.

“ 2. 1 have heard Shri R.R. Rai, 1earned counsel for the
applicants and ahri Rajinder Pandita, learned counsel for the
partiss and perused the recorads .

4. Shri Réjind@r Pandita, learnad counas2l has taken  a
preliminary objection  that - the Aoa_is  not maintainable,
Firetly on the around thalt there was no final order which has
seer  passed igainst which the applicants could apprmaah this
Tribunal . secondly, they have not filed an appeal or even  a
representation acgainst the Final order after which alone they
man file the O.A. as provided in B@ctioﬁs 192,20 and 21 of the

P
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Administrative Tripunals ACt, 1985 (hereinafter réferﬁed 20N
“the Aot ). He has wery wehemently gontended’relying on  the
LY Rerizh Judgement of the Tribunal in B. Parmes%wara Rao
ve. The Divisional Engineer, Telecommunications, gury and
Anr. (Full pench Jugements o DAT[1@89w1991)ww01-11 250) that
the applicants have not exhausted the alternate remady , that
jm by WAy At making even a repre&ent&tion o the respondents
e fore filing this oLsL on o6 11.1998. anpri R.R. frai,
1@&FHQH\ZGOUﬂ$el, ﬁh the other hand, has Ar-awmrn Wy attention to
Anneure Aw; ol Lectively which are coplas of repregentatimnﬁ
made by The applicantg on 3@;@-199@ and 5161998 +o  the
respondents which have f2en raferrad O in paragraph 4.8, The
reply given By 1 he réﬁpondent$ to this paragraph ijs not arly

-

vague  but evasive and rhey have not categorically amceptad or

Jdenied £he applicants' avermenhs in the corrﬁﬁponding
paragraphg rhat they hacl Ml .representationg 0o -he
respondants ra - consider their CASES favourakly for
rewengagement as  dally LA Arivers angd  to grant 1w
tempnirary 4$tatua- T+ is  also relevant to note  that the

Tribunal oy orcar dated 1%.2.1999 has admitted he

application. Much  reliance has een placed by the 1earnad

4

an of section 26(1)

e

counsel  for the regponcents on the provis
of the Act. This aub-section provides that the Tribunal shall

1w admit an application unless it is satisfied

Jte

ot ordinar

o

lable

ild

that the applicant had availed anf all the remedies  ava

o him under the relevant sarvice rules as to redrassal ot

arievances . Taking into account The fact That thez applicants
were  Lowly paid.employeeﬁﬁ the preliminary objection that the

AL 1S mot\maintainahle at this stage. je rejected.

B coming to the merits of the case, the applicants
L R admittedly daily wane drivers employed By the respondsnts

imitially by Lhelr arcer dated 12.11.1997 woe . fo 23 10,1997 .

2
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wWaranting them sxtension of renure as Drivers ]y ungy

Thereafter, the applicants have placed O

- A—

cupaaquent  orders which have been pazsed by the respondents

- -y o

33

[FA R 1f'JF~ pos

for 8% days with some breaks. Th the order cated 25 6. 1998

]

(page 17 af the paper kook), the applicants wers appointed &%
Drivers ©ON daily wages Tor another period of 29 days w.e. T
1.5 1995 In this order. it iz olearly mentionad that the
appointees Wwill not hawve any =laim’ for el arr appmintment-ag'
Drivers. shri R.F. Rai . 1earnéd_coun$el, has submit tred that
althouah under  the arders, thea secnindd ewcbenslon of  the
applicants e ired an 2R.7 1998, bk i actual fact they Pave
werked further ueto 16 9. 19948 ancl 17.9.1998, r@spectivaly for
which he has placed  on record  atbendance sheets/rolls
{AnnExuIre A-3).  He has also St Lemitted that for the mperiod
from 29.7 1998 till 16f1?.9”1?98ﬁ the regpondentg have not
paicd the daily wages due to them 2% [:ers:*\.»'ic:n-»@l}-f paid to T reim.
This averment has been made in paragraph 6.3 of the DL in
the reply of the respondents, ey haswe submi tied that the
daily wages of the applicants have been paid for he  work
performed Y them_but it is relevant to note that the date
Lo oR_7 1998 has alone feen referred to in the reply and
nothing  has been stated for the period thereafier as mlaimad
by the applicants. The Department"g reply  is acgain
unsatisfactory and  incomplete as they ought o have oclearly
stated whether the applicants Adicl or did not work during  the
relevant  period pspecially  when copies of the attendance
ahests/rolls haswve bheen enrlmvmd with the CA

& ahri R.R mai, learned counssl, has relisd on fhe

judgemeht of the Tribunal in Raghvender Singh Vs. Govt. of

4/98)

‘, 5 S SRS

decided on 10919983, copy placed at
Annexura At anel the Fuckemant in M. Seeni & A. Pandian Vs.

Union of India and Ors. (OA 797/92) cAT-Madras Bench, decidad
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on 3.6.199% which is reported in gwamy & Case Law Digests {993

of Government servants Gases e Muthusmamy (U01~VI) P27

\ghFW Rajinder pandita, 1earnéd enungel, on the other. hand, has

$ubmitted that these cases are ot relevant as admittedly the
post of drivers je a Group o post anad the movwernment G bhuning

dated 10.9.199% has beeh Formula ated for Grou nT post and it

ot

. e A & +he
has, therefore, ) relevance . Her has also relied on £ohy

judgement of the [ reme Court in Himanshu Kumar Vidyarthi &

Ors. VYsS- state of gihar & Ors.- {1997(2, aoaly 240 andd State

of Haryana g Ors.V¥s- Jasmer singh & Ors. {av 1996(1@) RTEG) -

His Qontention js that the Suprems rourt has clearyy 1aid ciouwn

vhat the daily wage emp loyes has no Fiaht to & post. He has

Further submitted rhat the respondents pave taken the
applica ks Aas @ atop aap arrangem@nt £ill recular i nouments
moula o appointed and as pevr rhe relevant rules roup 0
L ; eeg LN th@'Department M=Ta eligible for considera ation
for promotion o Group o postE, failing which they eyl
rake them by direct recruitment . He, thersfore, gubmits that

if the applicants app Ly against any post rhat might bhe

advertised and Fulfil own 1N
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the Rules, ey could e appmlnt@d in Eroup o7 post and ot
cthernlse . In the o3 roums Tances . the learned ﬂéunsel for the
respondenis has autemited that the DL may e dismissad.
ahri RO Rai, leart ned counsel . has, however. submitied thatl
as the'applicant$ han e th in more than —4® days 8% reguired

under the DOPST .M. dated-Wﬂm?.T?QS, the re@pondents may at

-

least e directed T arant hem temporary status and qdive 1:bhem

preference to juniors and outsiders when considering them for

any recular d;pnwntmmnt in Group 7 posts as Drivers.
7. From the cdocuments placed (alal record Y the

applicants themnse lves regarding their appointment as oally

mage  drivers, it 1is noticed that they had hean clearly
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> 5 pformed rhat such appointment
pacpalalr qrpmlntm@nr as
i - \xérgumentﬁ, Shri LR Ral . 1earned
V rhat the popaT 0.M. of 1.9 1993 relied upen by him for grant
| : '
! ot T ary status and other ~laims 8% prmvided in that
‘ nffice Mamorandum~ in & Sexhaine which relates ta  Arove gv )l
eﬁployeeg- Tl S e Oourt in Himanshu Kumar‘s case (supra)
has herldd rhat daily waoe employees have no right to the post
ana  the fﬁ\mwn'tiﬁn mas not puzld arbitrary in that CASe - in
f) ihe sapnl  CaBE alsh, admittedlw, ez QpplTrant& have een
- appolr el 8% Aaily wages drivers in the 1ight of the Fuling
af  the Won ble S rEm court which is pindin o me rhe
:udgement" relied Hlelnlg by The lmdrnmd wnnnawl will not assist

them in the facts W this wase as admittedly the applicant%

-

ware  only Aaily wage 2mp LoY2eSs - 1 the ©1rE ~umetances s as the

papaT 0.M- dated 10.9- 1293 is @ acheme prmpar»& in respect of

-

Group O enployess rhe claims of the apflis ants for urau1 of
LT ary status and other conﬁequential ben@f1t$ in terms ot

-

T he DOP&T oM. are un$ustaihable and aacordlngly rejected"

. 2 The applica ants had filed an MA FaR/I? in which they
o
hawe ﬁubmitted rhat the regpand@nts a2 violated the
- B
. provis sions of - rhe Act and have initia ated action to F111 wp Lhe

post af drivers np regular hasis oy calling the mandidates

from the Fmpl\vmmnt Ewhange for i pterview an 1531997 in

_q_z

this eonnection, T gres with the contentions of shri Rajinder
Pancdita., 1earnad eounsel for the responcents that &8s there was
no stay mbtained by the applicants restraining the respondants

from  going ahead with any frrther action, L hey cannot e

Faulted at this stage- Thee 1marned counsel for e applicantg

ol

has also montended that as the applicants had worked as daily
e drivers with the reaponadents, rhey ought o have called

these pecple alen for interview. This aga

)_x.

n is an untenakle




claim  as the applicants acmittedly did not even

an

application. to Ehe respondents O consider thﬁl cages. NEY
Y2 .

} by ot o4 b
canmt, therefors, raise & arisvance on this point 2% ey

Fasve also not  acted in accordance with  the Fules  and
instrhctiong on  the sumject. Theraefora, the sontention of

apri R.F. Rai, 1earned counsel that e applicants have een

jgrored by the respondants, Mlgl-g admittedly they thems ao L vEs

hawe ot applied for the post 1% untenatle and, therefore,

&
].—l
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‘miased.

=

deserves to e dismissed. The M.&. 18 according clis

g . 1n  wiew of what has been stated in paragraph >
apove, ths respo oncdents ars directed O verify their records
anct  in case the applicant&'have morked as L daily wage drivers
from 29.7.1998 Lpto 16/17.9.1998 respectively with them, they
ahall make paymants To rhe applicants, f Found due, ON the
same terms and copditinns. This action shall b taken by the

regpondents within Two morths From the date of receipt af 2

copy of this order and in case the claim is re ected, bhey

‘,'_3
)—‘ +

o by A cdetia

~

led an reasoned order enclozing thez

5

apall do o

. .

relevant doocuments with intimation to the applicants.

1@, In the facts and =i roumstances af the case, in case

in  Cfubure é%% vananciles S e ivers arise with b regponc s

5]

and  the applicar |r¢ apply for the came, they ahall take irto
account  The previous s serwvice of the applica ants and mans ider

rheir cases in preference to oubsiders ancd Juniors, subject to

their Ful Filment of eligikility conditions and the other
DFO“1€10H” in  accordance with law and Fules. 0.5 is
accordingly disposed of. No order as YO costs.
AM
(Smis . Lakshmi «WﬂanaLhan ’////
Member (J)
i a




