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'  Central Administrative Tribunal, Principal Bench

Q:A. No. 2341 of 1998

Mew Delhi, this th^(^uk>- of November, 2000
Hon'ble Mr.Kuldip Singh,Member (J)

Hon' b I e Mr. S. A. T. R12V i , Meniber (A)

Prem Shankar Shukia

s/o ShrI B.L. Shukia
Ex.Asstt. Electrical Engineer
Northerr? Rai lway, Al lahabad Division,
Retired as Project Manager. (Electrical)
Indian Rai lway Construction Company,
New Delhi . ....Appl icant

R/o C/o Shri Mukesh Gupta

1 73 Phase- 1 I /.Pocks t ' .A '
Mayur Vihar, Delhi.

By Advocate: Shri G.D. Bhandari ,

Versus

Union of India through

^  1. The General Manager,
Northern Rai lway, Baroda House,
New Ds1h i .

2. Divisional Rai lway
Northern Rai lway,

AI laliabad. . .Respondents

By Advocates: S/Shr i R.P. Aggarwal and B.S. Jai i!.

ORDER

By Hon'ble Mr.Kuldip Singh.MemberCJ)

The appl icant in this OA has asked for the

^  fol lowing rel iefs:-

( i ) To set aside and quash respondents' orders

dated 25.5.93/3.6.03, Annexure A-1 whereby the appl icant

has been deemed to have retired retrospectiveIy by almost

10 years w.e.f. 31.8.34, being bad Iy vi t iated as aforesaid

and the respondents be directed/ordered to deem the

appl icant having been retired from Rai lway servant w.e. f .

the actual date of issue of impugned orders when the

Appo i n t i fig/Compe ten.t Authority i .e.. the General

Manager/Northern Rai lway issued orders of appl icant's
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deemed ret i remer'; t.

(i t) To declare thai office order No.1S3/89

dated 22.2.1989, A-35 Issued by i RCON, are vo! d ab i rml ic

as also Rai lway Board's orders dated 13.6.S5, orooring

permanent absorpt ion in IRCON w.e.f. 31.8.34 both order.

are i l legal , vo i d-ab-i n i t i o as also Rai lway Boarrl s orders

dated 13.6.1985, ordering permanent absorpt ion in IRCoN

W.e.f- 31.8,1064 both orders are i Megai , vo;d-ae-;o; i ro

es the appointing authori ty the GM/Northern Rai lway did not

issue arry deemed retirement orders of appi ioar/ t ■ r-or-

Ra i I way serv i oe.

( i i i) To direct/order the respondents to grant

•the appl icant al l consequential benefits of promot ior;

vis-a-vis a junior and payment of resui tani arree; s o-

and al lowances by deeming the appl icant date of ret irement

from Rai lway from the actual date of issue or r ■ , , cr,

orders i^y lev oompetsnl author i ty by appr icai io:, ■

be Iow ruIes;

(iv) to declar^e that appl icant -s en t i 1 : eo m-

paymsrrt of arrears of salary a al lowances wi th 24% interest

Ihereon consequent to appMcant promot ion under the N8R

rule a I o n y w I t I'i 24% j n i e r e s s. , =!; —

(v) Any other rel ief deemed fi t and proper may

also be grar- ted in addi t ion to the heavy costs of the case

int he interest of justice.

L,



-■»
.3.

2. The facts in brief are that the I icanl

whi Is wor'kina as Electrical Enalneer. a Grouo 'B cost in

ti-e A! I ahabad Division of the Northern Ra i I way had oone on

uSDutal ion to Indian Rai lway Construction ComoariV

(hereinafter referred to as IRCON) on 17.8. 1981 for a

oer iod of one year. He could remain there for a maximuji!

oeriod of 3 years. The resDondenis - Northern Rai lway

issued an order dated 25.5.93/3.6.93 vide Annexure A-1

whereby the aoo I leant's deemed ret i reman t/absor o l i or? was

1 1 Sated to be effect ive from 31 ,3,34. The appi icant has

aseai led the same and uryed ihat the rel 1 remen 1/absorp t i ■sr?

from re t rospec t i ve erfect is against tfiO principles of law

wf- ioii is wel l establ ished by now by various judicial

pronouncements. as such he claims tl-at the act ion of the

rsspondenls is i l legal , arbi trary and tl"!e same is l iable to

be se t as i de .

3. The respondents are contesting tf-e O.A. Tl';fc

respondervl. s a I ! ege tfiat re t rospec 11 ve acceptance or

pygignat ion and absorptio;"! of If-e app: leant i ir the 1 RCO'-i

w i t ; • ret r ospec I i ve da t e ■ s we M w i t ■ n the air-b i r or : aw

ar7d the appl icant cannot crhal lenys ll-e same.

4, We have heard the learned counsel for tr;e

app I i oan t and have gor-e through the record of the case.

5, There is no dispute to the fact that the

app Hoar; I had gone on deputat ion w.e.f. 17.8. 1931 to

! PCON . Tfio period of deputat ion was i r? i t i a M y for a period

of Oiie year but the app I icant cont inued in I RCON ti M he

attained the age of supefar-nuat i or- or? 31 .3. 1994.



g  Ths iear ritid cuunse i for the auui icant

submitted that after the exp i ry of period of 3 years. the

appl icant had been wri t ing to the Northern Rai lway about

li i s permarieri t absorpt ion in IRCON but the respondents had

been postponing the act ion, rather they had beer^ ! ingeri iig

on ar^d had issued the letter of absorption only on 3.6.93

Q0 i t should be deemed as i f for a I i praot ioal purposes the

appl icant stood absorbed only from the date when tfie order

i Ssued s r nc-e ret rospeot r ve ar^sor'pt j or"! r s rrot

perm i ss i b I e utvJer I aw .

7  I t is furttser stated that the appl icant was

V  issued a letter to give his consent for being absorbed and

he had given his consent also but rro actior: was taker;.

L.ater on he was aga i rr asked to give his cofisent for

permanent ab-sorpt i or'^ to tse effect i ve from 18.8.84 vide

their letter dated 15.8.33 and appl icant opted to be

absorbed it was also submi tted that if it Is not possible,

he may ki rrd'y be repatr iated to his paret^t office. i .e..

Northern Rai lway. Despi te prorated cor responderrce, r-o

order was passed for absorpjt 1 on/re t i remerrt. so rrow tlie

appl icant says that his ret rospec t i ve absorption and dee.med

re t 1 remer i t is bad i r'i I .aw arrd the same sh.ould be quashed.

In -Strpper"" t of h?s cor"?ter;t ? or? tt^e learr?ed c-t}?ur"!sel fr^r

a{.?p ? f (va?! t ? 1 as a ? ^3 o r■ e f e r* r■ eo ?- o a J u<jg.^tie• , 1 g ? ven r r

No. 1017/89 entitled asM.K. Sha-maVs. U.O. I . In that

case the appl icant who was working as a Fireman in tlie

Nortliern Rai lway had gone on deputation to IRCON on 19.4.82

as a Project Mar'sager arsd Ire ctitrtl rrued to fro Id the said post

I r;wf ̂  , j f j r f - i r SS t t nS t du r ! r!-^ t H i 3 p0r ! od,

e-rrp'oyees wi 'Mrrgrrsss or opt ? or? for" absorpt ion was rxj t

so he was repatriated to his pare?"?t office to Iris

I r.u
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i. I.. letter-
it Mq.vJ -v- i uesubstantive uosl. but resuonden

'  dec i i on to absor b the :^l. . .. on M i'3f^4 cor-iveyeu uiOi r ueci-iu. ,da i-eu au. . I . I ^ ti . ♦
i  Q 84 and apul rcsnt i r"; that

i  ant with IRCON w.e. i . i • a ■

asked U subnut his .eauasl for «,a ^ deeded
from Ihe Rai lway and in responaa to tnat

,ab„,ined an appl ical ion wherein ha raouas.ad for immediate
,epal. iat ,o„ as no decision had so far been taker, by

A U

F.- i ei ttier absor-pl iorr or his
oeeoieo

Nor thern Ra i !way

i  sai iftwed So relyina upon.  . i » i'- P f "1 * i -3 I -T' ^ »? H 5 J r 9?T»t?r? I , I

var ious jadyments. the Tribuna 1 heid that in view^of the
sett led posi tion of law, the respondents were drreeled tha,
Ih.e resiynation of the app 1 i can I sha I I be deemed to be
operative only froa, the date of actual acoeptanoe of the
lesiynation and not i e i rospec t i ve I y and In that case sin,.e
U,e ,es,ynatlcn was accepted w.e.f. 5.t.S9and appl ioant
sine; , be deemed to have reti red only on 5,1.1989 and n.l
,.,m r r, retroapeci ive effect, i .e., from. 19.4.85.

saiiifci ans ; oyy the 'earried counsel fu:

appl icant submits that in this case the order .eyardi ■

■deemed ret irement/absorpti -cn was passed scroetrnre in
i.onlh of 5.6.1993, so it should be dee'iied ae ^

C' 1 ^ I*) *4 0-- ! :
: - ant f-er i 1 ed frorn Ra 1 Iway w.e. . . »

I  I j • -. ! ' - i* ^ P3abiiorbi^u i O 5 .

g  i rr reply to this, the learned counsel for t-e
respondents subfiiitted that the facts of the preeeiit
are d i s t i nyu Uhab I e fron. the judgmerit ci ted b> the cuuncrp i
fa. the appl icant because in that oase before a deo i s I
woe. taken to absorb the appl icant , the appl icant wa- new.

,  t - r.v, aSrv^.vr n 5 ; on ncr he liad appl ied for ro-ket! *o fjpw : --n raicc:.. r ■ -

I  ,, . : gr-a t ^ ori/ne ' I r enren ^ wne- eaa t f

Aj^
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hciC.' h ! ffiS© ! f sxprssifcd his w I ! ! i ngn&ss to bs sbsorbstJ i n

IRCON w.e.f. 17.8.S4 iUelf vide Annexure-B. ft is

further submitted that as there was delay on the part of

ttie author i t i es i ri accep t i rsg h i s res i gna t i on/deemed

ret ireiVfent. bi,—. that should not be taken as if the date of

rel i remsnt l-ad been extended too. and tlse auth.orit ies can

ve' y we I I accept res ■ goat ! on/ret i rerieo t t' r ?•)!>! the date as

S = ver? In the letter by the appl icant i tself . Even tfi is cart

be done wi t'o res t'^ospec t ' ve ef t'ec t . To suppor t th' s

content iofi. the leartied counsel for the respondents tied

referred to a F-.4I I Bench judyiVient er;t i t led as Shr i Vi r Bhan

Seed VS. U.O.! a Others - OA No.874/91 wherein the Hon'ble

Ful l Bench after discussing the various judgments, had

answered ttse question raised before i t as under

Wtiethe' on the facts ar?d in the

c i r cuoiSlances of tise case. tl-e acceptarice of
app I i can t ' s res gna 1 ? on w i 1.1? t^e t r'ospec t i ve
effect was val idF" ,

V e s . Or' tire facts a r r d ? rr tire
ci r*cuirrs taf?ces <5f t ne caoe, th*e acceptarrce
!'f t he app i ! can t ' s re.s i gna t i or' w i t h
re!rospect ive effect was val id"

10. ! r-* the case o? Vi r Bi'sr^ Sood (Supra) which was

the matter before the Fu I ' Bench tf-erein also the appl icant

had rmade a req'uest that his ret irerr-ent be effect i ve f roir- a

par t icular date and ttre Ra i I way autliorities Irad taken a lot

o' t ime to issue o^der of acceptance and it was accepted

w ■ t ti retrospective er feet so o,'! those facts and

c r' C'jms t ar'ces of the case the Ful l Bench had answered the

quest ion \u tt'S affirmal ive. Compar ing tire facts and

the p'^ess'-t case wrtl"' the fac^s a.'"'dC • C u r/) S t 3 n c.

ci rcumstances t^e case be^'of e t^^e ?^u! i Bench we

thni ir-' i h ; ru:.-! admisaior: or"! the pa'"t of
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tbfi' a{-p= icanl hifnse'f !f:Hl he had made a feqi-eat to thf?

Rai'way authorit ies For acceptar-ce of deemed

ret i rement/absorpt ion w.e.f. 17.8.84 and vide ifopugned

order the request of the appl icant had been accepted and he

had been al lowed to retire w.e.f. 31.8.84. he learned

counsel for ttie depar tmer;! has also placed on record

instruct ior! regarding 'R-ove-'-nmer'-1 employees proceedir?s on

deputat ion to some Riibi ie Sector Uniies taking and the

maximum pe' iod al lowe;! depLitat i r>n is 3 years, whict^

cannot ise extended on any grourid. The appl icant's 3 years

defiutat i -on to 'RCON. a i^ubi i -':. Sectc- Undertaking was to

e-pi re on i'i'.8.S4 thai is why >-,0 Irad asked I'or his

re I ' remp'x I /abscpt i on v?' . e i" t "i' 8 . B-i . Me' e I y because o7

adm 1 n i s I r a I i ve delay in acceptar;ce of his request and in*

the meanwhi le pay revisinrxs in his parent department, the

appl icarit cannot be al lowed to somersaul t and change his

date of retirement, that too after enjoying the benefit of

deputat ion for^ a long t ime.

11 Her?oe , consider if?g the facts and c ? rcums tar^cea

or riie case and keepi r-g i f- view the judgment of tt-e Won'bie

Ful l Bench ffJupra), we a'^e also of the view that the

departmefit could legal ly sccepi the dee!"ed

r  1^ i re"=e'"'i /absO'pt ron w: t 'etrospect i ve date.

17 Thus, in our view. OA has no merits arrd same

in hereby dismissed.

CS.i.T.Rivvi ) (Kuldip Sir-ghi
Merher ri) (jy
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