S

(O,

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

OA No. 2280Q/98
th

New DelHi, this the ;Zé»'day of April. 1989

HON'BLE SHRI S.R.ADIVE,VICE-CHA 'RMAG (A)
HON'BLE SHRI T.N. BHAT, MEMBER (J) "

1. shri Vinod Bisht, i
working as. LDC in the ‘SicCtii),
Central Bureau of Investigation,

CGO Complex. Lodi Road, New Delhi.
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Shri Harish Nanda,

working as Sr. c.S., in the
Central Bureau of investigation,
CGO Complex. Lodi Road, New Delhii.

......... Applicants
(B Advoccate: Shri A K .Behra)
Versus

Union of India fhrough
1. The Secretary, .

Ministry of Personnel, Pension & Public

Grievances, MNorth Block,

New Delhi.
2. The Director,

Centra! Bureau of Investigation,
CGO Complex, Lodi Road,
New Delhi. '

3. The Administrative Officer ({E),
Central Bureau of investigation,
CGO Complex, Lodi Road,
New Delhi.
...... Official respondents

4, Lalit Kumar Kaushik,
working as LDC,
Central Bureau of investigation,
CGO Complex, Lodi Road. New Delhi.
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Shri Ashok Kumar,

working as LDC,

Central Bureau of lnvestigation,
CGO Complex, Lodi Road. New Delhi.

5. Sh. Yoginder Kumar,
working as LDC,
Central Bureau of imvestigation,
CGO Complex, Lodi Road, New Delhi.

T. Sh. Ramesh Chand,
working as HC. :
Central Bureau of Investigation,
CGO Complex, Lodi Road., MNew Delhi.
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8. Shri Sanjay Kumar Khul tar.

working as ubc_C, o
Central gureau of investigation,.
CGO Complex, Lodi Road, New Delht.

9. Shri Ra jeshwar Dayal Gupta.
working as sr.CS, . . .
Central Bureau of investigation.

CcGO Complex, Lodi Road, New Delhi. _
: ..lntervenors/new\y

. added respondents
(By Advocate: Shri K.C.Mittal)
oRDER

Hon'ble sShri T.N.Bhat, Member (3

in this 0.A. the applicants who appeared as
departmentai candidates in the Limited Departmentai

Competitive Test held against 25% quota for promotion to

the postlof sub Inspector in the Central Bureau of
Investigation, have in this OA assailed the process and
the manner in which the Examination/Test was held, mainly
on two grounds. it is, firstly, contended that the
question papers. poth for paper-1\! (English |anguage) @as
well as Paper e (Law), were entirely outside the

presoribed sy | labus and, secondly. that respondents had
with malafide intention rushed through the selection
without properly assessing the answer books of the various
candidates and that this was done with a view to give

undue penefit to some chosen few.

2 According to the syl labus prescribed for the
said examination the English paper was toc be according 1o
the higher secondary standard while the four parts of
Paper;ii\ (Law) had accordind to the presoribed sy ! iabus
required to ‘be restricted to certain specific provisions
of iIndian pena! Code, Criminal Procedure Code, indian

Evidence Act, prevention of Corruption Act, 1988 and the
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Dethi Special Police Establishment Act, 1946. According
to the app!icants the gquestion papers set for the

aforesaid examination were not according to the prescribed
syl tlabus but, on the contrary. most of the questions were
outside the syl labus. Copies.of the question papers on
the subject of Law and Engl ish language have also been
annexed to the O.A. %he examiqation was held on
14.11.19€8 and 15.11.1888 while the viva—-voce was
scheduled to be held on 16.11.1988. The plea taken by the
applicants is that since the written examination conc luded
in the afternoon of 15.11.1988 and. the number of
candidates who had appeared was quite large (3927in all)
the examiners could not have had adequate time to assess
the performaqce .ef the candidates in the written
examination within such a short period so as to enable the
respondents to hold the fnterview on 16.11.1988 or even on
the next date. . It is, therefefe, contended by the
app!licants that the respondents have not examined the
answer sheets with. reasonable care and “judicious
application of mind  and that the evaluation of the answer

sheets was done in a hasty manner.

3. The applicants have prayed for the following

reliefs:

“a) Call for the records of the Case.
“b) Quash and set aside the Limited

Departmenta! Competitive Examination

(LDCE) held by the respondents from 14th,
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15th and 16th November, 1988, for
promotion to the rank of Sub. inspectors

in CBI.

e NDirectee the respondents to give all
consequential benefits to the applicants

and other similarly situated.

“d) Directe the respondents to pay the cost

of the Iitigatibn to the applicants.

“e) pass any other order or direction which
this Hon'ble Tribunal may think fit and
proper in the facts and circumstances of

the case.”

A Respondents have contested the claim of the
applicants and have stated that the question papers were
set strictly according to the prescribed syl labus and that
a sufficient|y large number of persons were deputed to
evaluate the answer sheets and it was only after proper
evaluat?on thereof that the reSpondents declared the
result on 16.11.1998 in the evening. ‘According to the
respondents the interview was actué!ly held on 17.11.1988

and not on 16.11.1988 as originally scheduled.

5  Some of the candidates who‘had also appeared
in the examination and who have been declared successful
in the written test filed a Misce!ianeoué Application
seeking intervention in this O.A. Their MA, being MA No.
358/89 .was allowed and they were imp | eaded as

partyfrespondents.
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5. The applicants have filed re joinder to the

counter filed by the official respondents wherein the

“applicants haVe compared’ the competitive departmental

examinétion for promotion to the grade of Sub |nspector in
cBl with a similar competitive departmental examination
held for promdtion'to the grade'of Assistant sub !nspector
{one rank junior’ {o Sub lnspector) on 29th August, 1988
and have stated that the syi|ébus in the said examination
was more or !tess similar to the syl labus for the Sub
lnspectors' e*amination and that even though the number of

candidates who had appeared in that examination held on

29th Aug..1988 was much fess than that in the
Sub-1lnspectors’ examination, the results were vet to be
declared. it is further contended that in that

examination for promotion.to the post of Assistant Sub
lnépector. there were only 182 candidates and the written
examination was held in only two papers. According to the
applicants this clearty shoWs that the Limited
Departmental Competitive Examination for the post of Sub
Inspector was conducted in undue haste which was clearly

indicative of_malafides on the part of the respondents.

1. We have heard the |earnedicoun3e! for the
parties at length.  Shri K C.Mittal, counsel for the
intervenors/ newly imp | eaded respondents also argued at
tength. We have also perused the material on record.

8. We may state at the very outset that the
scope of judiéial review in matters relating to

competitive examinations . more particular!y. as regards the

quéstions ingluded in the different papers is limited.
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But, at the same time it cannot be disputed that the
Court/Tribunal is certainly empowered to go inte the

question as to whether the manner examination has been

held indicates the existence of arbitrariness or
malafides. It is not disputed that what is required to be
done in such | imited departmental competitive examinations

is despassionate and objective selection and not arbitrary

or colourable selection.

9. Learned counsel for the respondents have
however referred to'a judgemeht of the Apex Court in the
case of OSMAN!A UNIVERSITY' VS. ABDUL RAYEES KHAN AND
ANOTHER., reported in (19987) 3 SCC 124 and.contended that
the courts should be slow to interfehé in academic
selections made objectively by experts after following the
prescribed procedure. The correctness of this proposition
cannot be disputed. But on gocing through the judgément of
the Apex Court (supra) we find that the case pefore the
ton ‘b le ‘Supreme Court related toc an ascessment made by

expert body while considering University Lecturers for

promotion as Readers. in that case no written examination
was held,nor was there any dispute relating to the
guestions included .in the various question papers. it was

" in these circumstances held that since the assessment of

competitive merit had been_done by an expert body after
following . the preséribed procedure the scope of judicial
review w0uld‘ not exteﬁd to examining the correctness of
the aésessmeni made . |t was further held that awarding of
marks in.such assessement was not necessary. We have

before us a case where there is an averment made that most
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of the questions asked in the examination were out of
sy | labus,and, Jfurther, that there was undue haste on the

part of the respondents to complete the selection.

10. .We have carefully gone through the gquestion
papers. As regards the question paper for English (Paper
11) we have 60 doubt in our mind that this gquestion paper
can by no stretch of reasoning be held to be cutside the
syllabué. . We do not find ourselQeé in agreement iwth the
learned counsel for the applicants that the duestions are
not of the higher secondary standard but are much above

that. On the contrary, we find that some of the questions

- are even of a lower standard. For example the guestion 5

carrying 20 'marks asks the candidates to point out the

errors in the sentences. The errors could be easily
pointed out by the students of even matricuiation
standard. Simitarty the guestion relating to Precis is

also nct above the standard of secondary class students.
The other guestions alsoc are in our considered view within

the prescribed syl labus.

11, However, the same cannot be said about the
paper—1|11 (Law). ln‘part—l of this paper which relates to
indian Penal! Code, & few questions outside the prescribed
sy | labus have ‘been asked. Similar_ is the case vwith
part-11, pPart-!t1ti{ and part-1V. Howeyer; we do.find that
most of the guestions in Part—-1. Il & 111 are according to
the sy!labus though there ane a substantial number of

questions which ought to have been excluded from the
question papers. - For example in part-t11 we have the
first guestion asking the candidates to def ine standard of

proof? It is true that various judgement;of the different

W
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High Courts and the Apek Court have interpreted this term.

gut so far as the syl labus prescribed for this particular

examination is concerned this question could not have been

asked. Similar is the case with question no. 3 in
part-1I which asks the candidates to answer as to how 18

the special counse | appointed as per provisions cont§ained

in Cr.P.C.7 The chapter rélating to prosecutors etc. is
not inctuded in ‘the syl labus for the paper of Criminal
Procedure Code. However, aé already indicated, part-1, i
& 111 of paper-111 do give the candidates & fair chance to
attempt 4 or 5 ,queétions in eéch ﬁart so as to secure
qualifyihg marks. But so far as Part-1V is concerned, we

are convinced that most of the questions are outside the
prescribed syl labus. Even assuming, though not conceding.
that while answer ing questions relating to the Prevention

of Corruption Act . 1988 the candidates are supposed to

albred-

know as to what changes have been brought ok~ in the
" F o

Y47,

qforesaid Act as compared to the earlier Act of we

do not find any reason why the CVC Ordinance of 1988

shoutld have been included as one of the questions in this
paper. Similarly, there was no point at atl in asking &

question relating to SANTHANAM Committee and some of its

important recommendations. This was certainly not
included in the syl labus. Same is the case with question
no . 5 which asks the candidates as to what are the

salient features of Annual Programme of Vigilance and Anti
Corruption Work? Question no. 6 asks the candidates to
name some important features of the "Suﬁreme Court
Judgement dated 18.12.1997 in the P |.L. filed by Sh,

Vineet Narayan?’ Iln our considered view atleast 4

questions out of 7 in this Part of Paper 111 are outside
the syl labus. It is true that some of the candidates are

"
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said to have qua\ified despite the above fact but it is
equally true that the applicants wgre not given & fair
chance in the examination. We are convinced that this is

aAfit case where the respondents should be directed 1o
hold a fresh examiﬁation in Part—!v of Paper—11l giving
evefy candidaté a chance including those who might have
heen declaVéd successful i f they choose to compete once

again.’

12, Learned counsel for thé applicants relied
upon‘é judgement of the Patna Bench of the Tribunal in
surendra Prasad S{nha vs. Union of india & Ors., reported
in (1996) 33 ATC 123; That case related to selection to
Indian Administrative Service , by promotion. it was
established in that case that one of the persons
constituting the Selection Committee was related to bne of
the candidates, thbugh the candidate to whom the Member of

the Selection Committee was related was not eventually

included in the panel . The Tribunal held that such &

Member should have abstained from participation and that
the mere fact that the candidate iq whom he was related
was not included in the panel would not make any
difference. The Tribunal further held that |ikel ihood of

inadequate consideration by the Membefs of the Selection

Committee who had examined the CR dossiers of 264 State -

Civil Service Officers in a single day for their promotion
to the AS could not Dbe entirely exc luded and that an
inference had to be drawn from the aforesaid fact that the

consideration of each case was inadequate. Learned

vcounsel for the. applicants argues that since in the

instant case the answer sheets of nearly 300 candidates

were evaluated within one or two days it must be held that
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the consideration was inadequate and for this reason the
assessment was vitiated. in this regard. Wwe find
ourselves in agreement with the learned counsel for the
respondents that a sufficiently large number of high
ranking police officers had been given the task‘ of
evaluatiﬁg the- answer sheets and althcugh the interview
was scheduled to be held on 16.11.1998 itself,the same was
postponed by a day in order to g}ve the persons evaluating
the answer sheetls seme extra time to complete the
evaluation. We are convinced that the aforesaid time was
sufficient to enable the officers to evaluate the answer
sheets. As . already ment ioned, | according to the
respondents, the work of evaluation was completed at 6.00
p.m. on 16.11.1988 and soon thereafter the results were
declared on the same date and the interviews were held on
the next date. We do not find this case to be one where
the {ime for evaluation of the answer sheets could be held

to be inadequéte.

13, Learned counsel for the respondents have
further raised the plea that since the applicants had
participated in the examination and had thereby acaliesced
they cannot now be heard to say that the examination was

vitiated. We are afraid, this'.contention cannot be

accepted in view of the fact that there was no time for

the applicants to raise any objection at the time when the

examination was held as the results were decalred only one
day later in which the applicants are shown to have
failed. They came to the Tribunal within a few days

thereafter and filed.this 0.A. on 20.11.1988 i.e. onty 3
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days after the announcement of their results, We are
~onpvinced that this i= not a case of acquiescence by

participation in the examination.

14, Iin view of what has been held and discussed
ahove we partly allow this O0A with 2 direction to the

respondents to hold a fresh examination restricted to Part

1V of Paper 1 (Law) after setting a question paper in

accordance with the prescribed syl labus, keeping in view the

pbservations made by us hereinabove, and permit the
applicants and other candidates who had applied. if they <o
wish, to participate. We make it clear that those who have

already gqualified need not ﬁ?‘appear again in the fresh
_ : . .
examination in the said Part V. They shall continue to be
on the |isf of candidates who have qualified. But tf any
such cahdidate who has qualified wants to appear, he shall

he at liberty to do so.. | f some more persons qUaIéfy after

the fresh examination in addition to those who have already

qualified he/they shall be interviewed and thereafter a
final list/pane! of qualified/successful candidates shall be
prépared. This process shall be completed within 2a period

of one month from the date  of receipt of a ocopy this

judgment .

)
( T.N. BHAT ) _ ( S. R. ADNGH )
Member (J) Vice Chairman_(A)
. T
na . , ~—




