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(By aAdvocate: Shri D.C. Vohra)

CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL

Qriginal application No.2180 of 1998

BENCCH

New Delhi, this the 215 gay of May,

HON"BLE MR.KULDIP SINGH,MEMBER(JUDL)
‘HON°BLE MR.M.P. SINGH, MEMBER (A)

Ms. Anal K Jari

D/o Shri Narinder 8 Jari
Aged: 55 vears

r/o Hauptstrasse 21
Z0746 Worb

Switzerland.

Mudanamkuzhiyil Mathew

s/0 Shri Mudanakuzhivil Joseph
Aged: 60 vears

r/o Altikefenstrasse 83

3048 Worblaufen

Switzerland.

Baby Georgs Yattapalam
s/o Late Shri V C George
Aged: 446 vears

r/o Fronwald Str. 94/87
80445 Zurich

Switzerland.

Thudianplackal J Joseph

s/0 Shri Joseph Chacko

Aaged: 50 years

r/o 29 Fabrikstrasse Ch-301%,
Barne

Switzerland.

Yinod Kumar aAggarwal

s/0 Shri Amar Nath Aggarwal
figed: 42 vears

r/o Jupiterstrasse

ZOL15 Berne, Switzerland.

Mannanal K Kurian

S/0 Sshri M K Joseph Mannanal
Aged @ 50 vears

r/o Gottenstrasse 21

3018 Berna

Switzerland.

..... App

Yersus

Union of India

through the Foreign Secretary
South Block/Ministry of Ext. Affairs
Mew Dalhi-110011.

Ambassador of India

Berne (Switzerland)

C/0 Minitry of External Affairs
South Block, New Delhi

2001 %

licants

—RESPONDENTS

(By Advocate: Shri V.S.R. Krishna)
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ORDER

By Hon’ble Mr.Kuldip Singh.Member (Judl)

This is a joint‘application filed by the the
applicants who have Dbeen locally recruited by Indian
Mission at Switzerland and they alseo claim that they are
Indian nationals and enjoys protection of the Indian
constitution and the laws passed by the Parliament

thereof.

2. They have filed the present 0A under Section
19 of the Administrative Tribunals Act, 1985 seeking the

following reliefs:-

(i) an  order/direction to the respondents Nos. 1
and 2 to review/refix the pay and allowances of
the  applicants in terms of its Model
Contract/rules and regulations and extend to the
applicants/Indian Nationals holding permits~B/C
for permanent residence in Switzerland the
goeial Security Schemes/provisions in accordance
with Article 33.3 of ﬁhe Vienna Convention which
has the force of law in India and its
missions/posts abroad in terms of the Diplomatic
Relations (Vienna Convention) act 1972 (No.43 of
1972) from the dates since when each of the
applicants became entitled thereto.

»

(ii) An order/direction to the respondent No.2

.
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alculate arrears of social security benatits \

ble and obther allowanceas (such as overtimes C>

allowance) with interest of 12% per annum £ill the date

of  actual payvment of their entitlemsnts  In terms  of

prayar

at (1) abowve.

The basic grievance of the applicants 1z that

are entitlad  ©o [ocial SECU Ly Banef its

"

Theresinafter as  3S3B)  and respondent MNo.2, i.a., thea

ambassador of  India who has giwven them appointment is

e

s ial

raspondants should be odir

o

obligation to Tollow the principlss  of

&

szourity provisions of the recsiving State

SEE and  obther  allowances as admizsikle to  tham  with

4,

interest at the rate of 12% psr annuim.

The applicants allege that being the smplovessn

af  The  Government of India and heing Indian nationals

Wit

Conwention and are entitles
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wWwith all the benefits of health, insuran
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ermanant residence in Switzerland they are cowverso

et Lon lauQm of article 23 of  the Wisnna
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clal  Security

Land

(harsinafter referred to as 39331 of  Swit:

ce, Penzion fund,

medical benafits eto.
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It is  alszo stated thalt respondent  MNo.?  has

ain undertalk: to the Swiss Government that it is

following the social security provisions but, in  fact,
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re Tlouting the same by asking the appli
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1 undaertaking that they are responsible  For  the
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health ete.  and this practice is bad in law anc
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not operate as an zstoppel agalinst the applicants as

Fundamental rights cannot be ce;Arrmwu

& It iz also pleaded that the right T
Tivelihood/health s a part of personal liberty and  any

labour pr4~“1~& which affects right to  health 1z &

violation of Tundamsntal rights granted under article 21

of the Constitution so it is pleadsd that the respondents

cannot withhold the benefits to which the applicants are

antitled.
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7. The respondsnts  are contesting
rezpondents  admit  that the applicants  are locallw
resruited staff of the Indian Embassy, Berne and
conditions of emplovment, pay and allowances are T sz

From time to time by the Ministry of External Gffairs,

o
o
>
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Govarnmeant of  India but the recruitment, p
agllowances, oconditions of service eto, of the locally
recrulited  staff  in ths Mis ssions/Posts abroad are not

covared  under  the Fundamasntal /Supplementary Rules of

Government of  India but are based on the guide~lines

susc by the Ministry of External affairs and the
enployment  is basically a contractual one based upon the

terms and  oonditions  of the contiract. This contract

b

solely  decides the terms and condit tions of  emplovment.
The lozal staff s Tres . to arxwpu o Jk ,,,,, >k Ehe

anployment conditions or the pay scale offerad.

iz also pleaded that article 14 of  the

cannot be  invoked bescauze the

differant Tndianm mizsion in

.
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Aifferent countries cannot be governed by the same set of
rules  but they are governad as per rules and local  laws

which orevail in the country whers tThe local staff  is

recruited which differ from country to country wheraas

woual  protection  of law  mzans the righ
treatment in similarly circumstances and hence
no infringement of article 14 in case the local staff in
Hollend and Belgium as compared with the local staff  of
Switzerland. It is denied fhat there is any infringsment

of article 21.

(3 of  the Vienna
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9 fe regards @article I3

Convaention of Oiplomatic Relations is concarned, the pl=a
: 2 =

atf  the respondents  is that article 32(2) place an
obligation on the sending state, i.s., India but there 1=

no mandatory provision wis-a-vis Switzerland to implemsnt

the social sscurity msasurss.

1. Tt also  statsd that there 13 Mo
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contractural obligation or any bilateral agresment
atween bhe Government  of India and Switzerland with

regarcd  to the Zocial 3ecurity or any such matisirs
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macel contract  rellied upon by the applicants iz also

stated o be not applicable as it iz only & guide~line s
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alon has been following most of the

model contract form as also

appointment letter

1x. It is  further asubmit

that in Germany the
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is mandatory  and Governmenit of India is bound  to

e otend these benefits. ﬁ;v,

~




-

&)
1o It is further stated that Ministry of Extarnal
affairs  has 1aiﬁfdown a set procedure vide their letter
dated 1&6.9.%3 fur revision of pay scalss and fpr grant of

cost of living allowance. The smployses are gra siihad Cost

allowsncs [(COLAY when the price index registers

s rise of 15% otherwise they depend on the Local Cost of

The Heads of Missions are empowered themselves To
grant COLa upto 50% bassed on UN statistics and in casze UM

1

statistics are not availables, the case has to be

o1
the data provided by local government and referraed  To

Miniastry for approval.

im  Turthsr stated that since thae local
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staff are governsd by  the terms  and conditions  of
contract  which <o not mnention any cobligation on tThe part

say of  India, e bo pay socisl  ssouriiy

23

contributions. The Swiss Governmant has never  pursued

mather with Government of India.

14. ke haws heard  the luurnwd SO

partiess and have gones through the records of tThe case.

15, Shri D.C.  Yohra appearing for the spplicants
submitted  that as per Article 37 of the Visnna agresmnent
o ths  basis of which & Diplomatic Privileges éaot has
besn  passed for a Jdiplamatic ocath to whom the exempiicon

in  paragraph 3 of article 33 doss not  apply., shall

the obligations wiith the =social seour ity
provisions  of  the recdeiving State imposed upon  the

amplovess., The ocounsel  for the applicant has  alsao

emphasised the word "shall” and submitited that it i3
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ng  State to observe the Social

aatd

Hinding on ths  send
Security Provisions of the receliving State which hawve

been  impossd  upon the employees so on the basis of  the

same the applicants are entitled to the SIB.

L5, Shri  Yohra has also submitted that since  the
Government of  India  is observing the 3Social Security
Provisions in Garmany and other countries so there iz no

reason  why  the applicants should be discriminated and

they should not be paid SSE.

& Gn the contrary ths lesarned counsel for  the
respondaents submitted that for all thosse employees who are
recruited bywy  the local Indian wmbm@QBE abroad, theic
service conditions are governed by the letlter of

appointment  izsusd by the respective Indian Missions.

o0

Tha engagemsnt of  the local recruited Indians in  the
Indian Missions/Embassyvs abroad are in the nature of pure
contract. Though the Indian HMissions ars  bound  to

obssrve The 1nﬁa1 laws of The country wherse they are

amployed  but  in  the case of the applicants the Wins

’}

Gowvernmant  had never botharasd the Indian Missions to paw
ta  their local recruited emplovesses the SSE nor there is

ary terms of  conditions in the contract entersd inta

betwesnn the parties for pavmant of SSE.

17, Wer have considersd the arguments adwvanced by
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1. The main contention of e counsel for the

i

applicants  is  that article 3
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Yisnna  Agraement
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which hazs also been given a leg

gislature sancticn .and

undar  the same the respondents have a legal duty Lo  pay

the 538 allowance to the locally

recruited Indian  staff

s it is done in the other countries.

1%. Te wour mind, the app

licants cannot oompars

with the serwvice conditions of thosze smplovess

who  have been recruited at Germany, Holland and  Balgium

citaed by bhe oounssl

are d

admittedly thoss countril

the Switzerland and local laws o

the  applicants  becauss

\,.’

ifferant countriss  then

countiry wvary .

The rﬁuaunufn1 hawe giwven an explanation that in  those

{3

countiriess the crovisions with regard to 338 are mand

to ke obserwved on ths part of the

recrult  anveons  in those countr

e

Indian Missions meaning

that without it observing the 3I3E  they ocannot

irs whereas 1t Iz not

mandatory in Switzerland because the Swiss Goverinmant has

nevar  bothered the Indian riils
the  local recruited statf. Thus
of the local racruited staff that

cannot bae mads

i o SSEoand

wary Low

an emploves has

aing Loyveas  who
regarad  to  the enplovess of obth

that the Indian Mission al Bsarmg,

recruiting local emplovess and Swiss

Che provisions of 358 as prevalsnt

mandatory to be observed by the Indian Missions and si

pay for the JI8E of

wa Tind that comparison

too of one ocountry with

w2 In  that eswent
ah and Bhutan whare thers

then the sams may e at

to compare with anothsre

are ot with
rocountries. The Taot

Switzrerland had been

Gowvarnment

any  objection with that regard which shows  that

in Bwitrerland are not
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rhe  termns and conditions of
the appointment letier which hazs mads it clear 1
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bevaond that.

Tr wiew of the above discussion, we Tind
the 0a has no merits and the same  is dis
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{(M.P. Singh) (Kuldip Singh)
Member (A) Member (J)

poointment ars oy e
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taslf

e conditions so the applicants  cannot

that



