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central ACniN'I STR.aTI tJE tribunal principal bench

NEIJ DELHI. // .nno
Dated: November , 1998*

Q.A.21 6/1998

HON'BL E n R. S, R. AOIGE, CE CHaI Fin aN( a) .

HON'BL E OR. A.'yE:DA\/ALLr,n EnBER(3) .

M r, Uino d Nan da,
1

S/o Shri P .P .K. Nan da,
r/o C-91 , Nirman Vihar,
Delhi -092 % ... Applicant.

(By Ad\/ocate: Oro Surat Singh ) |
I

y/ersus

1 . - The Secreta ry ,
ninistry of Finance,
No rth Bio ck,
N eu Del hi,

2(, The Chairman,
Central Board of Excise . & Customs,
North Block,
Neu Delhi.

1  3. The Chief Oamm i ssioner.
Customs & Central Excise Delhi, '
C. R.Buil ding,
I.P.Estate,
Neu Delhi.

\

4. The QDmmissioner-I,
Central EXcise Oammi ssione rat e,
C, R.Buil ding,
I, .P . Esta te,
NeiJ Delhi ,

,  , 5. Addl. Dommissioner, (p & V),
'''vCent ral EXcise & Customs,

C.R.Building,
I.P. Estate,
Neu Delhi.

6. Assistant Dsmmissioner.
Central ExciseH^OO I y,

G.-8 0, Praet yihar,

Delhi-92 Respondents.

(By Aduocate: Shri R, R.Bharti )
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Applicant impugns respondents' orders :

;  dated 19,1,98 (Annexure-A'') reverting him from the
.

post of Inspector to that of Draftsman, ■

^  " ■ Q ■ ' ■ :
I

L  . - .. ^



0?
\/- 2 -

2« ,c|pplicant joined respondent department

as a Draftsman on 20.7o76, He uas promoted as

Inspector against promotion quota^v/ida order dated

22»8,85 (Ann ex u re-a2) ̂ by uhich he/uas required

to pass the prescribed departmental exam, uithin

the prescribed period, failing which he uas

liable for re version. Respondents in their

reply have pointed out that as per rules

p romotee o f fi ce rs are required to pass the

departmental exam, within two years of their

appointment^0 r within the first two year chances

^  occuring after their appointm^t whishever is

later^and this has been further restricted to

3 chances vide letter dated 17.2.92. (Annexure-R2),

but the Qomm issionar Tiay allow one additionsl

chance, and the DGICCE can grant further chance

on the recommendation of the 03mmissionet;/HO D.

3. The departmental exam, comprises a

written test and viva vs ce test. Applicant

appeared in the departmental exam, in Feb rua ry, 1 986

and while he cleared the writtai test^he failed

in the viva vo ce test. - Respondents state ha

was to appear in the viva vd ce test next in

December, 1 986but he did not clear that . The

vi va v3 ce test was held next in June,1987

which was applicant 's third chance but respondents

state he remained absent from that test.

Respjondffits did not take any steps to revert

applicant immediately the rea^ter^, an d in fact

he was allowed to continue as Inspector. In

December, 1987 he was transferred from Jaipur

n
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tb Del hi ̂ ODllBcto rate# In October, 19^7 ha

represented to the authorities that he had not

been paid his annual incraments for the last

10 years, and threataned to immolate himself^

upon which respondents called for his sarv/ice

records-and re^St^sed his increment arrears#

Respondents contend that these records disclosed

that he had not passed the viva uo ce test either

in O.aipur or in Delhi, Respondents aver that

applicant wilfully supressed the fact that he

had not passed the required departmental exam,

and misled the department to believe his version

using threats^ and got released his incremert

arrears to u/hich-^he was not entitled . Accordingly
he w3s served uith a charge sheet fo r m is con duct

and also a memo as to uhy he sho ul d not be

reverted to his sub stan U ve ■ po st of Draftsman

to which he submitted a common reply on 8,12,9?

(Annexure-R 20) in which he submitted that

a) he had appeared for the viva yo ce
sometime in 1985-85 but had never
been called thereafter either

orally o r in writing by the office
that he was yet to clear the same;

b) that since he hadnqt been reverted
from the cadre of Inspectors, hre
UBS under the bona fide impression

that he had cl ea red t he said test;

c) that he hap been requesting th.:e
department for release of his

increments and he hap never been

'informed that he hap not qualifigp
in the departmental exam;

d) that personal hearing be grantel

to him #
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4, Respondents state that they ga

applicant a personal hearing on 15,12,97 in

which he reiterated the abo v/e submissions

and asserted that after a lapse of 10-12 years

it uas not right to ask him to appear for
vi v/a \XD ce test and it was not fair at this late
stage to infomi him that he had not passed the
same/ Thereupon they issued the impugned order
dated 19, 1, 98. ^

hav/e heard both sides.

flppiicant was promoted as Inspector
•in 1985 and was required to clear the departmental

exam, consisting of written test and vi \/a \jo ce

within a specified period of time. He has cleared
the writt^ test Snd it is not respond^ts' case
that his work uas unsat is fa cto r\' during this
period. If he had not cleared the v/i va uoce
within the prescribed period of time, or the
prescribed chances, it was open to respondents to
hay/e reverted him, but they did not db so. It is
only when he refrresented regarding his arrears of
increments that respondents^ after the passage

y ea rs^suddenly that applicant
had not cleared the \Ava voce. ijeare firmly,
of the vdeu that it would neither be fair nor
just to make applicant suffer for lapses on the
part pf respondsnts. It „as rpspond^ts' rssponpiblllty
tp ha„e inFomad applicant pF the data onUhich
tfis uiua uoca tast uas balng held tp anabla him
to appear in the same, an d to have InFormad him
OF the results oF tha same each time ha appeared
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in itjtill the prescribed p s rio d/requi red number

of chances ue re exhausted, and if he still failed

to clear the vi va vjo ee test, respondents should
(Xi Jar ̂

ha ue reverted applicant the rules. Not

having done so then, it is n eit he r" equitabl e nor
/*«

just to permit respondents to do so nolv^aftar the

lapse of over a decade, particularly as applicant
\

has cleared the written test which forms an

important part of the departmental exam., and

the,re is nothing to indicate that his uo rk as
t

Inspector has not be^ satisfactory during this

en ti re p e rio d.

)

•  Therefore in the facts and circumstances ^

of this particular case, which should not be

treated as' a precedent, this Oa succeeds and is

allowed. The impugned order dated 19.1,98 is

quashed and set aside, and the interim orders

dated 2 3.'1, 90 rest raining resoondents from

compelling applicant to join the post to which

he has bean reverted are made absolute. No costs.

t\- Vcs-A 'jv
(  OR. A. WEOAVALLI )

' n En3ER(3)
( S.-Ro-AoicE: 0
i/ICE CHAlRn AN(A).
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